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IN
............................................................................
THE SUPREME COURT OF THE STA TE OFIDAHO

IDAHO DAIRYMEN'S ASSOCIATION,
A n d IDAHO CATTLE ASSOCIATION,
Plaintiff/Appellants,

)

1
)
)
)

1

Vs,

Supreme Court No. 35980-2008
CLERK'S RECORD O N APPEAL

\

GOODING COUNTY,
DefendantlRespondent.

j
)

Appeal from the District Court of the 5th Judicial District of the State of
Idaho, in and for the County of Gooding

**************
HONORABLE BARRY WOOD, DISTRICT JUDGE

Kenneth McClure
GIVENS PURSLEY, LLP
P.O. Box 2720
Boise, I D 83701-2720

Calvin Campbell
GOODING COUNTY PROSECUTOR
P.O. Box 86
Gooding, I D 83330

m.,

CHRONOLOGICAL INDEX
Date
-

Document

VOLmE 1 BEGINS:

Oct. 9, 2007
NOV. 30, 2007
Dec. 17, 2007
Jul 18, 2008

Indexes/ROA
Complaint for Declaratory/Injunctive Relief
Written Consent to File Amended Complaint
Amended Complaint Tor Dec/Injunctive Relief
Answer and Statement of Affirmative Defenses
Plaintiffs Motion for Summary Judgment
Memorandum of Law in Support of MSJ
Affidavit of Anthony Brand in Support
Affidavit of Mathew Thompson in Support
Affidavit of Gregory Ledbetter in Support
Idaho Dairymen's Element Sheet in Support

VOLUME 2 BEGINS:
Indexes/ROA
Affidavit of Debora Kristensen in Support
VOLUME 3 BEGINS:
Indexes/ROA
Affidavit of Marv Patten in Support Pt 1
VOLUME 4 BEGINS:
Indexes/ROA
Affidavit of Marv Patten in Support Pt 2
VOLUME 5 BEGINS:
Indexes/ROA
Affidavit of Marv Patten in Support Pt 3
VOLUME 6 BEGINS:
Aug. 15, 2008

Aug.
Aug.
Oct.
Nov.
Dec.

26, 2008
27, 2008
28, 2008
6, 2008
10, 2008

Indexes/ROA
(a-f
1011-1020/6
Brief in Opposition to Plfs MSJ
1021-1121/6
Affidavit of John Horgan in Opposition
1122-1148/6
Affidavit of Paul Kroeger in Opposition
1149-1151/6
Affidavit of Tom Faulkner in Opposition
(Duplicate attachment CAFO Ordinance #90 Omitt:ed)
1152-1154/6
Defendant's Responsive Element Sheet
1154 (a)-1154 (dd)/6
Second Affidavit of Deborah Kristensen
1155-1172/6
Plfs Reply to Def's Opposition to MSJ
1173-1227/6
Orders on Plaintiffs Motion for S u m Jdmt..
1228-1233/6
Judgment on Summary Judgment
1234-1238/G
Notice of Appeal
1239/6
Exhibit List
1240-1241/G
Clerks Certificates
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ALPHABETICAL INDEX

Document

Date

Page ( s )/Vol

Affidavit of Anthony Brand in Support
Ju1 18, 2008
11.4-118/1
Affidavit of Debora Kvistensen in Support Jul 18, 2008
129-358/2
Affidavit of Gregory Ledbetter in Support Jul 18, 2008
124-128/1
Affidavit of John Horgan in Opposition
Aug. 15, 2008
1021-1121/6
Affidavit of Marv Patten in Support Pt 1 Jul 18, 2008
359-565/3
Affidavit of Marv Patten in Support Pt 2 Jul 18, 2008
566-794/4
Affidavit of Marv Patten in Support Pt 3 Jul 18, 2008
795-1010/5
Affidavit of Mathew Thompson in Support
Jul 18, 2008
119-123/1
Affidavit of Paul Kroeger in Opposition
Aug. 15, 2008
1122-l148/6
Affidavit of Tom Faulkner in Opposition
Aug. 15, 2008
1149-1151/6
Amended Complaint for Dec/Injunctive Relief Nov. 30, 2007
41-56/1
Answer and Statement of Affirmative Defenses
Dec. 17, 2007
57-67/1
Brief in Opposition to Plfs MSJ
Aug. 15, 2008
1011-1020/6
Clerks Certificates
1240-1241/6
Complaint for Declaratory/Injunctive Relief Oct. 9, 2007
1-38/1
Defendant's Responsive Element Sheet
Aug. 15, 2008
1152-1154/6
Exhibit List
1239/6
Idaho Dairymen's Element Sheet in Support Jul 18, 2008
128 (a)-128 (h)/l
Indexes/ROA
(a-f)/all
Judgment on Summary Judgment
Nov. 6, 2008
1228-1233/6
Memorandum of Law in Support of MSJ
Jul 18, 2008
71-113/1
Notice of Appeal
Dec. 10, 2008
1234-1238/6
Orders on Plaintiffs Motion for Summ Jdmt.. Oct. 28, 2008
1173-1227/6
Plaintiffs Motion for Summary Judgment
Jul 18, 2008
68-70/1
Plfs Reply to Def's Opposition to MSJ
Aug. 27, 2008
1155-1172/6
Second Affidavit of Deborah Kristensen
Aug. 26, 2008
1154 (a)-1154(dd)/6
Written Consent to File Amended Complaint
Nov. 30, 2007
39-40/1

ALPHABETICAL INDEX

-

Date: 1/9912009

Fifth Judicial District Court Gooding County

Time: L- .9 PM

ROA Report

Page 1 of 4

User: CYNTHIk

Case: CV-2007-0000651 Current Judge: Barry Wood
ldaho Dairy Association, lnc., etal. vs. Gooding County Board Of Commissioners

ldaho Dairy Association, Inc., ldaho Cattle Association vs. Gooding County Board Of Commissioners
Date

Code

User

NCOC

CYNTHIA

New Case Filed - Other Clatms

APER

CYNTHIA

APER

CYNTHIA

plaintiff: ldaho Dairy Association, Inc., and ldaho Barry Wood
Cattle Association Appearance Kenneth McClure
Defendant: Gooding County Board Of
Barry Wood
Commissioners Appearance Calvin H. Campbell
Barry Wood
Filing: G3 - All Other Actions Or Petitions, Not
Demanding $Amounts Paid by: ldaho Dairy
Association, Inc., (plaintiff) Receipt number:
0004379 Dated: 10/9/2007 Amount: $88.00
(Check) For: ldaho Cattle Association, (plaintiff)

CYNTHIA

Judqe
Barry Wood

SMlS

CYNTHIA

Summons Issued

Barry Wood

AFFD

CYNTHIA

Affidavit of ServiceISummons Returned

Barry Wood

NOAP

CYNTHIA

Special Appearance (I.R.C.P. 4(i)(2)

Barry Wood

MOTN

CYNTHIA

Motion IRCP 12(b)(2); 12(b)(4); 4(i)(2)

Barry Wood

HRSC

CYNTHIA

Hearing Scheduled (Motion to Dismiss
01/08/2008 I 1:00 AM)

Barry Wood

NTHR

CYNTHIA

Notice Of Hearing By Parties

Barry Wood

MlSC

CYNTHIA

Written Consent to file Amended Complaint

Barry Wood

AMCO

CYNTHIA

Amended Complaint Fof Declaratory and
Injunctive Relief

Barry Wood

NOAP

CYNTHIA

Notice Of Appearance by Calvin Campbell on
behalf of the County

Barry Wood

ACSV

CYNTHIA

Acceptance Of Service

Barry Wood

AFSV

CYNTHIA

Affidavit Of Service

Barry Wood

ANSW

CYNTHIA

Answer and Statement of Affirmative Defenses

Barry Wood

MOTN

CYNTHIA

Motion to Dismiss

Barry Wood

HRVC

CYNTHIA

Hearing result for Motion to Dismiss held on
01/08/2008 11:00 AM: Hearing Vacated

Barry Wood

REQD

CYNTHIA

Request For Discovery

Barry Wood

CYNTHIA

Miscellaneous Payment: For Making Copy Of Any Barry Wood
File Or Record By The Clerk, Per Page Paid by:
Richard Carlson Receipt number: 000041 1
Dated: 1/29/2008 Amount: $16.00 (Check)

NTSV

CYNTHIA

Notice Of Service

Barry Wood

MlSC

CYNTHIA

Set Trial letter to counsel

Barry Wood

NORT

CYNTHIA

Note Of lssuelrequest For Trial (by Plaintiff)

Barry Wood

HRSC

CYNTHIA

Hearihg Scheduled (Court Trial 1111812008
09:OO AM)

Barry Wood

HRSC

CYNTHIA

Hearing Scheduied (Pretrial Conference
10/28/2008 10:30 AM)

Barry Wood

PTSO

CYNTHIA

Pre Trial Scheduling Order Issued

Barry Wood

NORT

CYNTHiA

Note Of lssuelrequest For Trial (by Defendant)

Barry Wood

-

Date: 1'"'V2009

Fifth Judicial District Court Gooding County

Time. OL..a9 PM

ROA Report
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User: CYNTHIP

Case: CV-2007-0000651 Current Judge: Barry Wood
idaho Dairy Association, lnc., eta]. vs. Gooding County Board Of Commissioners

ldaho Dairy Association, lnc., Idaho Cattle Association vs. Gooding County Board Of Commissioners
Date

Code

User

4/23/2008

MOTN

CYNTHiA

4/29/2008

ORDR

CYNTHIA

711812008

DISC

CYNTHIA

D~sclosureOf Witnesses Lay Or Expert

Barry Wood

MOTN

CYNTHIA

Motion for Summary Judgment

Barry Wood

MEMO

CYNTHIA

Memorandum of Law in Support of Motion

Barry Wood

MlSC

CYNTHIA

Idaho Dairymen's Element Sheet in Support

Barry Wood

AFFD

CYNTHIA

Affidavit of Anthony Brand in Support

Barry Wood

AFFD

CYNTHIA

Affidavit of Mathhew Thompson In Support

Barry Wood

AFFD

CYNTHiA

Affidavit of Gregory Ledbetter DVM in Support

Barry Wood

AFFD

CYNTHIA

Affidavit of Marv Patten in Support

Barry Wood

AFFD

CYNTHIA

Affidavit of Debora Kristensen in Support

Barry Wood

MlSC

CYNTHIA

Defendant's ADR Statement

Barry Wood

DISC

CYNTHIA

Disclosure Of Witnesses Lay Or Expert

Barry Wood

NTHR

CYNTHIA

Notice Of Hearing By Parties

Barry Wood

7/22/2008

HRSC

CYNTHIA

Barry Wood

7/28/2008

MOTN

CYNTHIA

Hearing Scheduled (Motion for Summary
Judgment 08/26/2008 01:30 PM)
Motion to Continue

Barry Wood

STlP

CYNTHIA

Stipulation to Continue

Barry Wood

CONT

CYNTHIA

Barry Wood

7/30/2008

ORDR

CYNTHIA

Continued (Motion for Summary Judgment
09/02/2008 01:30 PM)
Order to Continue Hearing

3/5/2008

DISC

CYNTHIA

Disclosure Of Witnesses Lay Or Expert

Barry Wood

311412008

MlSC

CYNTHIA

Volume 2 begins

Barry Wood

311512008

AFFD

CYNTHIA

Barry Wood

MOTN

CYNTHIA

Affidavit of John Horgan in Opposition to Pifs
Motion for Summary Judgment
Motion to Strike Affidavits

Barry Wood

NTHR

CYNTHIA

Notice Of Hearing By Parties

Barry Wood

AFFD

CYNTHIA

Affidavit of Paul Kroeger in Opposition

Barry Wood

MlSC

CYNTHIA

Defendant's Responsive Element Sheet

Barry Wood

MlSC

CYNTHIA

Brief in Opposition

Barry Wood

311612008

AFFD

CYNTHIA

Affidavit of Tom Faulkner in Opposition

Barry Wood

3/26/2008

AFFD

CYNTHIA

Second Affidavit of D Kristensen in Support

Barry Wood

MOTN

CYNTHIA

Barry Wood

3/27/2008

MlSC

CYNTHIA

idaho Dairymens Response to Motion to Strike
Affidavits
Plfs Reply to Defendant's Opposition....

3/2/2008

CMiN

CYNTHIA

7/21/2008

Judge
Mot~onfor D~squaiif~cation
of Alternate Panei
Judge (Butier)
of Alternate Panel
Order for D~squalificat~on
Judge (Butler)

Barry Wood
Barry Wood

Barry Wood

Barry Wood

Court Minutes Hearing type: Motion for Summary Barry Wood
Judgment Hearing date: 9/2/2008 Time: 1:30 pm
Court reporter: Linda Ledbetter Audio tape
number: Dc 08-10

-

Date: ll')ci/2009
Time: G,.,3

User: CYNTHIA

Fifth Judicial District Court Gooding County

PM

ROA Report
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Case: CV-2007-0000651 Current Judge: Barry Wood
ldaho Dairy Association, Inc., eta!. vs. Gooding County Board Of Commissioners

ldaho Dairy Association, lnc., ldaho Cattle Association vs. Gooding County Board Of Commissioners
Date

Code

User

9/2/2006

HRHD

CYNTHIA

Hearing result for Motion for Summary Judgment Barry Wood
held on 09/02/2008 01:30 PM: Hearing Held
and Motion to Strike Affidavits

9/3/2008

DISC

CYNTHIA

Disclosure Of Witnesses Lay Or Expert

ADVS

CYNTHIA

Case Taken Under Advisement

Barry Wood
Barry Wood

911712008

NTSV

CYNTHIA

Notice Of Service

Barry Wood

911812008

MlSC

CYNTHIA

Barry Wood

101112008

MlSC

CYNTHIA

Defendants Disclosure of Unavailable dates for
Trial
Plaintiffs Unavailable Dates

10/16/2008

NTSV

CYNTHiA

NoticeOf Service

Barry Wood

MISC

CYNTHIA

Answers to Plaintiffs First Set of lnterrogatories.... Barry Wood

HRVC

CYNTHiA

Barry Wood

CONT

CYNTHIA

Hearing result for Pretrial Conference held on
10/28/2008 10:30 AM: Hearing Vacated
Continued (Court Trial 04/21/2009 09:OO AM)

HRSC

CYNTHIA

Barry Wood

10/23/2008

MISC

CYNTHIA

10/28/2008

ORDR

CYNTHiA

Barry Wood

FJDE

CYNTHiA

Hearing Scheduled (Pretrial Conference
03/31/2009 10:30 AM)
Supplemental Answers to Plfs lnterrogatories and
Request for Production
Order on Plaintiff's Motion for Summary
Judgment (Denied) and.Defendant's Motion to
Strike (Denied); Defendant's Motion for Summary
Judgment Granted
Final Judgement, Order Or Decree Entered

STAT

CYNTHIA

STATUS CHANGED: Closed

Barry Wood

11/6/2008

JDMT

CYNTHIA

Judgment

Barry Wood

1211012008

APSC

CYNTHIA

Appealed To The Supreme Court

Barry Wood

STAT

CYNTHIA

STATUS CHANGED: Inactive

Barry Wood

NOTC

CYNTHiA

Notice of Appeal

Barry Wood

CYNTHIA

Barry Wood
Filing: T - Civil Appeals To The Supreme Court
($86.00 for the Supreme Court to be receipted via
Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: ldaho
Cattle Association, (plaintiff) Receipt number:
0005069 Dated: 12/10/2008 Amount: $15.00
(Check) For: Idaho Cattle Association, (piaintiff)
Barry Wood
Voided Transaction: Receipt or Disbursement
(Receipt# 5069 dated 12/10/2008)
Barry Wood
Filing: T - Civil Appeals To The Supreme Court
($86.00 for the Supreme Cour! to be receipted via
Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: McClure,
Kenneth R. (attorney for ldaho Cattle
Association,) Receipt number: 0005088 Dated:
12/12/2008 Amount: $15.00 (Check) For: ldaho
Cattle Association, (plaintiff)

10/22/2008

VOID

JULIE
CYNTHIA

Judge

Barry Wood

Barry Wood

Barry Wood

Barry Wood

-

Date: 1/76/2009

Fifth Judicial District Court Gooding County

Time: L 29 PM

ROA Report
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Case: CV-2007-0000651 Current Judge: Barry Wood
ldaho Dairy Association, Inc., eta!. vs. Gooding County Board Of Commissioners

ldaho Dairy Association, inc., Idaho Cattle Association vs. Gooding County Board Of Commissioners
Date
12/12/2008

Code

User
CYNTHiA

Judge
Miscellaneous Payment: For Making Copies Of
Barry Wood
Transcripts For Appeal Per Page Paid by: Givens
Pursley Receipt number: 0005089 Dated:
12/12/2008 Amount: $335.00 (Check)

ORIGINAL
Calvin H. Campbell, Gooding County Prosecuting Attorney
I.S.B. No. 4579
Luverne E. Shull, Chief Deputy
1S.B. No. 5477
John L. Morgan, Civil Deputy
LS.B. No. 3068
P.O. Box 86
Gooding, ID 83330
(208) 934-4493
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
MAGISTRATE DIVISION
IDAHO DAIRY ASSOCIATION, INC.,
AN IDAHO NON-PROFIT CORPORATION;
TI-IE IDAHO CATTLE ASSOCIATION, INC.,
AN IDAHO NON-PROFIT CORPORATION,

CASE NO. CV-2007-0000651
BRIEF IN OPPOSITION TO PLAINTIFFS
MOTION FOR SUMMARY JUDGMENT

Plaintiffs,
VS.

GOODLNG COUNTY BOARD OF
COMMISSIONERS, a body politic
and corporate of the State of Idaho

I

IRCP 56

Defendant.
TO: THE CLERK OF THE DISTRICT COURT; PLAINTIFFS IDAHO DAIRY
ASSOCIATION, INC., AN IDAHO NON-PROFIT CORPORATION; and THE IDAHO CATTLE
ASSOCIATION, INC., AN IDAHO NON-PROFIT CORPORATION, and Kenneth McClure, Debora
K. Kristensen, and J. Will Varin their attorneys of record; and TO WHOM IT MAY CONCERN:
Defendant submits the followink brief in opposition to Plaintiffs Motion for Summary
Judgment:

DEFENDANT'S BRIEF
IN OPPOSITION

-1-

POINTS AND AUTHORITIES

CONSTITUTION OF THE STATE OF IDA130 ARTICLE XI1 CORPORATIONS,
MUNICIPAL:
- SECTION 2. LOCAL POLICE REGULATIONS AUTHORIZED. Any county or
incorporated city or town may make md enforce, within its limits, all such
local police, sanitary and other regulations as are not in conflict with its
charter or with the genera1 laws.
TITLE 67 STATE GOVERNMENT AND STATE AFFAIRS CHAPTER 65
LOCAL LAND USE PLANNING:
67-6501 SHORT TITLE
67-6502 PURPOSE
67-6503 PARTICIPATION OF LOCAL GOVERNMENTS
67-6504 PLANNLNG AND ZONING COMMISSION -- CREATION -- MEMBERSHIP -ORGANIZATION -- RULES --RECORDS -- EXPENDITURES -- STAFF
67-6505 JOINT PLANNING AND ZONING COMMISSION -- FORMATION -- DUTIES
67-6506 CONFLICT OF INTEREST PROHIBITED
67-6507 THE PLANNING PROCESS AND RELATED POWERS OF THE COMMISSION
67-6508 PLANNING DUTIES
67-6509 RECOMMENDATION AND ADOPTION, AMENDMENT, AND REPEAL OF THE PLAN
67-6509A SITING OF MANUFACTURED HOMES IN RESIDENTIAL AREAS -- PLAN TO
BE AMENDED
67-6509B MANUFACTURED HOUSING COMMUNITY -- EQUAL TREATMENT REQUIRED
67-65 10 MEDIATION -- TIME LIMITATIONS TOLLED
67-651 1 ZONING ORDINANCE
67-65 11A DEVELOPMENT AGREEMENTS
67-65 12 SPECIAL USE PERMITS, CONDITIONS, AND PROCEDURES
67-65 13 SUBDIVISION ORDINANCE
67-6514 EXISTING ZONING OR SUBDIVISION ORDINANCES
67-6515 PLANNED UNIT DEVELOPMENTS
67-65 15A TRANSFER OF DEVELOPMENT RIGHTS
67-6516 VARIANCE -- DEFINITION -- APPLICATION -- NOTICE -- HEARING
67-65 17 FUTURE ACQUISITIONS MAP
67-65 18 STANDARDS
67-6519 PERMIT GRANTING PROCESS
67-6520 HEARING EXAMINERS
67-6521 ACTIONS BY AFFECTED PERSONS
67-6522 COMBINING OF PERMITS -- PERMITS TO ASSESSOR
67-6523 EMERGENCY ORDINANCES AND MORATORIUMS
67-6524 INTERIM ORDINANCES AND MORATORIUMS
DEFENDANT'S BRIEF
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67-6525 PLAN AND ZONING ORDINANCE CHANGES UPON ANNEXATION OF
UNlNCORPORATED AREA
67-6526 AREAS OF CITY IMPACT -- NEGOTIATION PROCEDURE
67-6527 VIOLATIONS -- CRIMINAL PENALTIES -- ENFORCEMENT
67-6528 APPLICABILITY OF ORDINANCES
67-6529 APPLICABILITY TO AGRICULTURAL LAND -- COUNTIES MAY REGULATE
SITING OF CERTAIN ANIMAL OPERATIONS AND FACILITIES
67-6529A SHORT TITLE
67-6529B LEGISLATIVE FINDINGS AND PURPOSES
67-6529C DEFINITIONS
67-6529D ODOR MANAGEMENT PLANS -- COUNTY REQUEST FOR SUlTABlLITY
DETERMINATION -- LOCAL REGULATION
67-6529E PROCESS FOR COUNTY REQUEST -- CONTENTS OF THE REQUEST
67-6529F DEPARTMENT RESPONSIBILITIES -- AUTHORITY TO ADOPT RULES AND
CONTRACT WITH OTHER AGENCIES
67-65296 REPORT OF CAFO SITE ADVISORY TEAM -- COUNTY ACTION
67-6530 DECLARATION OF PURPOSE
67-6531 SINGLE FAMILY DWELLING
67-6532 LICENSURE, STANDARDS AND RESTRICTIONS
67-6533 LOCATION OF STORES SELLING SEXUAL MATERIAL RESTRICTED IN
CERTAIN AREAS
67-6534 ADOPTION OF HEARING PROCEDURES
67-6535 APPROVAL OR DENIAL OF ANY APPLICATION TO BE BASED UPON
STMDARDS AND TO BE IN WRITING
67-6536 TRANSCRIBABLE RECORD
67-6537 USE OF SURFACE AND GROUND WATER
67-6538 USE FOR DESIGNED PURPOSE PROTECTED -- WHEN VACANCY OCCURS

I.C. 67-6502 PURPOSE. The purpose of this act shall be to promote the health,
safety, and general welfare of the people of the state of Idaho as follows:
(a) To protect property rights while making accommodations for other necessary types of
development such as low-cost housing and mobile home parks.
(b) To ensure that adequate public facilities and services are provided to the people at reasonable
cost.

(c) To ensure that the economy of the state and localities is protected.
(d) To ensure that the important environmental features of the state and localities are protected,
(e) To encourage the protection of prime agricultural, forestry, and mining lands for production
of food, fibre, and minerals.

(0To encourage urban and urban-type development within incorporated cities.
(g) To avoid undue concentration of population and overcrowding of land.

DEFENDANT'S BRIEF
IN OPPOSITION

-3.

(h) To ensure that the development on land is commensurate with the physical characteristics of
the land.
(i) To protect life and property in areas subject to natural hazards and disasters.
Cj) To protect fish, wildlife, and recreation resources.

(k) To avoid undue water and air pollution.
(1) To allow local school districts to participate in the community planning and development
process so as to address public school needs and impacts on an ongoing basis.

67-6503. PARTICIPATION OF LOCAL GOVERNMENTS. Every city and county
shall exercise the powers conferred by this chapter.
An~eritcl
-- Inns, inc. v. P o t r I o - h u b c Auditorium or Community Ccntrr
District; Docker No. 33418; 2008 Opinion No. 99. Filed: July 23, 2008 (Idaho 2008) - (Please
note: as of 8/14/08, this case had noibeen officially issued &d was still subject to modification
or withdrawal.)
Scott v. Gooding County; 137 Idaho 206,46 P.3d 23 (Idaho 2002)

Spencer v. Kootenai Countv; 145 Id 448,180 P.3d 487 (Idaho 2008)

STANDARD OF REVIEW
"In reviewing a ruling on a summary judgement motion, this Court employs the same
standard used by the district court. Sprinkler Irrigation Co. 7 l John Deere Ins. Co., Inc., 139
Idaho 691,695,85 P.3d 667,671 (2004). Summary judgement is appropriate "if the pleadings,
depositions, and admissions on file, together with the aftidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgement as a
matter of law." I.R.C.P. 56( c ). This Court liberally construes all disputed facts in favor of the
non-moving party and draws all reasonable inferences and conclusions supported by the record in
favor of the party opposing the motion. Lockheed Martin Coup. K Idaho State Tax Comm 'n, I42
Idaho 790,793,134 P.3d 641,644 (2006)." Ameritel Inns. Inc. v. Pocatello-Chubbuck
Auditorium or Community Center District; Docket No. 33448,2008 Opinion No. 99, FiIed: July
23,2008 (Idaho 2008) - {Please note: as of 8/14/08, this case had not been officially issued and
was still subject to modification or withdrawal.)
DISCUSSION

1. IMPLIED PREEMPTION
Gooding County has Idaho consitutional authority to enact local police regulations. &l&~
DEFENDANT'S BRIEF
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Constitution, Article 12, section 2. The edict of Idaho's Local Land Use Planning Act (LLUPA)
is both specific and mandatory. I.C. 67-6502: "The purpose of this Act shall be to promote the
health, safety, and general welfare of the people of the State of Idaho....." I.C. 67-6503: "Every
city and county shall exercise the powers conferred by this chapter." The LLUPA contains
specific sections concerning local authority relating to Concentrated or Confined Animal Feeding
Operations (CAFO):
67-6529. APPLICABILITY TO AGRICULTURAL LAND -- COUNTIES MAY
REGULATE SITING OF CERTAIN ANIMAL OPERATIONS AND FACILITIES. (1)
No power granted hereby shall be construed to empower a board of county
commissioners to enact any ordinance or resolution which deprives any owner of full and
complete use of agricultural land for production of any agricultural product. Agricultural
land shall be defined by local ordinance or resolution. (2) Notwithstanding any provision
of law to the contrari.
., a board of county commissioners shall enact ordinances and
resolutions to regulate the siting of large confined animal feeding operations and
facilities, as they shall be defined by the board, provided however, that the definition of a
confined animal feeding operation shall not be less restrictive than the definition
contained in section 67-6529C, Idaho Code, including the approval or rejection of sites
for the operations and facilities. At a minimum, a county's ordinance or resolution shall
provide that the board of county commissioners shall hold at least one (1) public hearing
affording the public an opportunity to comment on each proposed site before the siting of
such facility. Several sites may be considered at any one (1) public hearing. Only
members of the public with their primary residence within a one (1) mile radius of a
proposed site may provide comment at the hearing. However, this distance may be
increased by the board. A record of each hearing and comments received shall be made by
the board. The comments shall be duly considered by the hoard when deciding whether to
approve or reject a proposed site. A board of county commissioners may reject a site
regardless of the approval or rejection of the site by a state agency.
67-6529A - intentionally omitted
67-6529B. LEGISLATIVE FINDINGS AND PURPOSES. The legislature finds that: (1)
Confined animal feeding operations increase social and environmental impacts in areas
where these facilities are located; (2) The siting of confined animal feeding operations is
a complex and technically difficult undertaking requiring assistance to counties and other
units of local government as they exercise their land use planning authority; (3) It is in the
interest of the state of Idaho that state departments and agencies use their particular
expertise to assist counties and other local governments in the environmental evaluation
of appropriate sites for confined animal feeding operations.
67-6529C. DEFINITIONS. As used in this act, the following definitions
shall apply:
(1) "CAFO," also referred to as "concentrated animal feeding operation"
DEFENDANT'S BRIEF
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or "confined animal feeding operation," means a lot or facility where the following
conditions are met:
(a) Animals have been, are, or will be stabled or confined and fed or
maintained [or a total of ninety (90) consecutive days or more in any
twelve-month period;
(b) Crops, vegetation, forage growth or postharvest residues are not
sustained in the normal growing season over any portion of the lot or
facility; and
(c) The lot or facility is designed to confine or actually does confine as many as or
more than the numbers of animals specified in any of the following categories: seven
hundred (700) mature dairy cows, whether
milked or dry; one thousand (1,000) veal calves; one thousand (1,000)
cattle other than mature dairy cows or veal calves; two thousand five
hundred (2,500) swine each weighing fifty-five (55) pounds or more; ten
thousand (10,000) swine each weighing less than fifty-five (55) pounds;
five hundred (500) horses; ten thousand (10,000) sheep or lambs; or
eighty-two thousand (82,000) chickens.
Two (2) or more concentrated animal feeding operations under common ownership
are considered, for the purposes of this definition, to be a single animal
feeding operation if they adjoin each other or if they use a common area or
system for the disposal of wastes;
(2) "CAFO site advisory team" shall mean representatives of the Idaho
state department of agriculture, Idaho department of environmental quality and
Idaho department of water resources who review a site proposed for a CAFO,
determine environmental risks and submit a suitability determination to a
county. The department of agriculture shall serve as the lead agency for the
team;

(3) "Environmental risk" shall mean that risk to the environment deemed
posed by a proposed CAFO site, as determined and categorized by the CAFO site
advisory team and set forth in the site advisory team's suitability
determination report;
(4) "Suitability determination" shall mean that document created and
submitted by the CAFO site advisory team after review and analysis of a
proposed CAFO site that identifies the environmental risk categories related
to a proposed CAFO site, describes the factors that contribute to the
environmental risks and sets forth any possible mitigation of risk.
67-6529D. ODOR MANAGEMENT PLANS -- COUNTY REQUEST FOR
SUITABILITY DETERMINATION -- LOCAL REGULATION. (1) Counties may
require an applicant for siting of a CAFO to submit an odor management plan as part
of their auvlication.
(2) A board of county commissioners considering the siting of a CAFO may
request the director of the department of agriculture to form a CAFO site

..
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advisory team to provide a suitability determination for the site.
(3) This act does not preempt local regulation of a CAFO.
67-6529E. PROCESS FOR COUNTY REQUEST -- CONTENTS OF THE REQUEST.
(1) A board of county commissioners shall submit its request for a suitability
determination bv a site advisorv team in writing- to the director of the department of
agriculture and shall support its request by the adoption of a resolution. (2) Information in
the reauest shall include, but not be limited to, the relevant legal
- description
- and address
of a proposed facility, the actual animal capacity of the facility, the types of animals to be
confined at the proposed facility, all information related to water and water rights of the
facility, any relevant vicinity maps and any other information relevant to the site that will
assist the site advisory team in issuing its suitability determination. The board of county
comissioners shall also provide the site advisory team with a copy ofthe odor
management plan for the CAFO, if required to be submitted by the site applicant at the
time of application.
67-6529F. DEPARTMENT RESPONSIBILITIES -- AUTHORITY TO ADOPT RULES
AND CONTRACT WITH OTHER AGENCIES. (1) Upon the request of a board of
county commissioners, the director of the department of agriculture shall form and chair a
site advisory team specific to the request of the county. The director of the department of
environmental quality and the director of the department of water resources shall provide
full cooperation in the formation of the site advisory team. (2) The CAFO site advisory
team shall review the information provided by the county and shall visit the site as may
be necessary in the judgment of the team. (3) Within thirty (30) days of receiving the
request for a suitability determination by a board of couity commissioners, the CAFO site
advisory team shall issue a written suitability determination and provide a copy in writing
to the board of county commissioners that requested the review. (4) Any director
responsible for carrying out the purposes of this act may adopt administrative rules
necessary or helpful to carry out those purposes. (5) Any director responsible for canying
out the purposes of this act may enter into contracts, agreements, memorandums and
other arrangements with federal, state and local agencies to carry out the purposes of this
act.
67-6529G. REPORT OF CAFO SITE ADVISORY TEAM -- COUNTY ACTION. The
board of county commissioners requesting the suitability determination, upon receipt of
the written suitability determination report by the CAFO site advisory team, may use the
report as the county deems appropriate.
I.C. 67-6529(2) states in part: "Notwithstanding any provision of law to the contrary, a
Board of County Commissioners shall enact ordinances and resolutions to regulate the siting of
large confined animal feeding operations and facilities.....". I. C. 67-6529D(3) states: "This Act
does not preempt local regulation of a CAFO". LC. 67-6529E allows the County to request a site
suitability determination from state agencies.. I.C. 67-65291: requires the Department of
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Agriculture (as the lead agency) to provide a site suitability team and to submit a site suitability
report. Interestingly, this section (sub. 5) allows the director of the Idaho Departments of
Agriculture, Environmental Quality, and Water Resources lo "enter into contracts, agreements,
memorandums, and other arrangements with federal, state, and local agencies to cany out the
purposes of this act." The County may then "use the report as the County deems appropriate. A
clear indication of the autonomy granted Counties separate and apart from any State regulation of
CAFOs.
The Envirosafe case relied on by Plaintiffs can be clearly distinguished. The statutory
scheme before the Court is a specific grant of the elected legislature of the State of Idaho to local
governments. Plaintiff points to no statute which expressly prohibits the regulation complained
of. Plaintiff relies on a plethora of extra-legislative documents, and not on specific legislative
grants of authority to any State agency. Before the Court expands implied pre-emption law and
voids a large portion of the LLUPA, we would be wise to consider this from the Ameritel case:
"The interpretation of a statue is a question of law over which this Court exercises free
review. State v. Hart, 135 Idaho 827, 829,25 P.3d 850, 852 (2001). The object of statutory
interpretation is to give effect to legislative intent. Srate v. Yzaguirre, 144 Idaho 471,475, 163
P.3d 1183, 1187 (2007) (citing Robinson v. Bateman-Hall Inc., 139 Idaho 207,210,76 P.3d 951,
954 (2003)). The literal words of the statute provide the best guide to legislative intent, and
therefore, the interpretation of a statute must begin with the literal words of the statute. Id. "In
determining the ordinary meaning of a statute 'effect must be given to all the words of the statute
if possible, so that none will be void, superfluous, or redundant."' State v. Mercer, 143 Idaho
108, 109, 138 P.3d 308,309 (2006) (quotingin re Vinion Lumber Co., 57 Idaho 131, 136,63
P.2d 664,666 (1936)). Moreover, the Court must consider all sections of applicable statutes
together to determine the intent of the legislature. Davaz v. Priest River Glass Co., Inc., 125
Idaho 333, 336, 870 P.2d 1292, 1295 (1994)" Ameritel Inns, Inc. v. Pocatello-Chubbuclc
Auditorium or Communitv Center District; Docket No. 33448,2008 Opinion No. 99, Filed: July
23,2008 (Idaho 2008) - {Please note: as of 8/14/08, this case had not been officially issued and
was still subject to modification or withdrawal.)
Plaintiffs ask the Court to obviate the specific, clearly stated intent of the legislature
expressed in the LLUPA. The actual legislative enactments relied on by Plaintiffs do not rise to
the level required to implied pre-empt a County's exercise of the police power granted by the
Idaho Constitution and the Idaho legislature.

2. DORMANT COMMERCE CLAUSE and SUBSTANTIVE DUE PROCESS
Plaintiffs dormant commerce clause claims appear to rest on a misreading,
misinterpretation, and/or misunderstanding of Section VII. D. 1. of Ordinance #90. The
affidavits of Tom Faulkner and Paul Kroeger clearly state that Gooding County in no way
intended to mandate the restrictions complained of by Plaintiff. Plaintiff may well state the law
accurately, but Gooding County does not purport to restrict export of animal waste pursuant to
approved Nutrient Management Plans.
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Scott v. Gooding County; 137 Idaho 206,46 P.3d 23 (Idaho 2002) states that the
Adoption of a CAFO Ordinance is a legislative act. In order to challenge such an act, Plaintiffs
must establish that the passage of Ordinance #90 was arbitrary, capricious, or without a rational
basis in fact. Spencer v. Kootenai Countv gives us some guidance:
"The Fifth Amendment to the United States Constitution, made applicable to the states
via the Fourteenth Amendment, provides that no person shall be deprived of life, liberty, or
property without due process of law. U.S. Const. amend. V. This encompasses both procedural
and substantive due process protections. In the context of legislation dealing with social or
economic interests, the Court assumes a deferential review. See Aberdeen-Sprin@eld Canal Co.
w Pe@eer, 133 Idaho 82,90,982 P.2d 917,926 (1999). In this context substantive due process
requires that legislation which deprives a person of life, liberty, or property must have a rational
basis. Id That is, the statute must bear a reasonable relationship to a permissible legislative
objective. Id. The reason for the deprivation must not be so inadequate that it may be
characterized as an arbitrary exercise of state police powers. Id " Spcncer v. Kootenai County;
145 Id 448, 180 P.3d 487 (Idaho 2008)
Ordinance #90 allows for increased animal unit density, by variance, when certain conditions are
met (VII. Variance, A-D). Plaintiffs statement that Ordinance #90 does not contemplate new
technologies and/or new methods of waste management is incorrect. Tile preamble to Ordinance
#90 includes multiple statements concerning the basis for enactment. Each of these statements
contributes to a clear conclusion that provisions of Ordinance #90 were based on the applicable
law, based on public input, well thought out, and well reasoned. In short, fairly well the opposite
of what Plaintiff is claiming. Ordinance #90 is not arbitrary, capricious, and/or without rational
basis merely because Plaintiffs say it is. To the contrary, a rational basis is set forth and that
basis is adequate to show that Ordinance #90 bears a reasonable relationship to a permissible
legislative objective.
Plaintiffs request for attorney fees is extremely premature, and is not appropriate for
4.
consideration as part of a summary judgment motion.
CONCLUSION
Plaintiffs Motion for Summary Judgment is without merit. Factual disputes do exist.
Plaintiffs Motion for Summary Judgment should in all respects be denied, and Plaintiffs should
take nothing thereby.
DATED this

@

day of Augup? 2008.
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I HEREBY CERTIFY that on the
day of August, 2008, I served the within and
foregoing by causing a true and correct copy thereof to be served upon the following in the
manner indicated:
Kenneth R. McClure
Debora K. Kristensen
J. Will Varin
Givens Pursley, LLP
PO Box 2720
Boise, Idaho 83701-2720
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Calvin H. Campbell
I.S.B. No. 4579
Gooding County Prosecuting Attorney
Luverne E. Shull, Chief Deputy
I.S.B. No. 5477
John L. Horgan, Civil Deputy
I.S.B. No. 3068
P.O. Box 86
Gooding, ID 83330
(208) 934-4493
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAI-10, IN AND FOR THE COUNTY OF GOODING
IDAHO DAIRY ASSOCIATION, INC.,
AN IDAHO NON-PROFIT CORPORATION;
THE IDAHO CATTLE ASSOCIATION, INC.,
AN IDAHO NON-PROFIT CORPORATION,
Plaintiffs,

CASE NO. CV-2007-0000651
AFFIDAVIT OF JOHN L. HORGAN IN
OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGEMENT

VS.

GOODWG COUNTY, a body politic
and corporate of the State of Idaho
Defendant.
STATE OF IDAHO

1
)SS.

COUNTY OF Gooding

1

John L. Horgan, being first duly sworn, deposes and says:

1.

I an over 18 years old and otherwise competent to testify in this matter and make
this affidavit based upon my personal knowledge.

2.

I am an attorney licensed to practice law in the State of Idaho, and am one of the
attorneys representing Gooding County in the above-entitled lawsuit.
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IN OPPOSITION TO PLAINTIFF'S
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3.

I make this affidavit in opposition to Plaintiffs motion for Summary Judgment
based upon my personal knowledge and information.

4.

Attached hereto as Exhibit "A" is Idaho Attorney General Opinion Number 08-1,
issued by Idaho Attorney General Lawrence Wasden on August 1,2008.

5.

Attached hereto as Exhibit "B" is the Coordinated Water Resource Managenlent
Plan adopted by Gooding County.

6.

Attached as Exhibit "C"is an informational map issued by the Idaho Department
of Environmental Quality and the Middle Snake Water Resource Commission.

7.

Following is the Table of Contents for Idaho's Local Land Use Act. This Table of
Contents is to serve as a summary of the Act, and the Act is to considered as if
fully set forth in this affidavit.

TITLE 67 STATE GOVERNMENT AND STATE AFFAIRS, CHAPTER 65 LOCAL
LAND USE PLANNING:
67-6501 SHORT TITLE
67-6502 PURPOSE
67-6503 PARTICIPATION OF LOCAL GOVERNMENTS
67-6504 PLANNING AND ZONING COMMISSION -- CREATION -- MEMBERSHIP -ORGANIZATION -- RULES -- RECORDS -- EXPENDITURES -- STAFF
67-6505 JOINT PLANNING AND ZONING COMMISSION -- FORMATION -- DUTIES
67-6506 CONFLICT OF INTEREST PROHIBITED
67-6507 THE PLANNING PROCESS AND RELATED POWERS OF THE COMMISSION
67-6508 PLANNING DUTIES
67-6509 RECOMMENDATION AND ADOPTION, AMENDMENT, AND REPEAL OF THE PLAN
67-6509A SITING OF MANUFACTURED HOMES IN RESIDENTIAL AREAS -- PLAN TO
BE AMENDED
67-6509B MANUFACTURED HOUSING COMMUNITY -- EQUAL TREATMENT REQUIRED
67-65 10 MEDIATION -- TIME LIMITATIONS TOLLED
67-65 11 ZONING ORDINANCE
67-65 11A DEVELOPMENT AGREEMENTS
67-6512 SPECIAL USE PERMITS, CONDITIONS, AND PROCEDURES
67-65 13 SUBDIVISION ORDINANCE
67-6514 EXISTING ZONING OR SUBDIVISION ORDINANCES
67-65 15 PLANNED UNIT DEVELOPMENTS
67-65 15A TRANSFER OF DEVELOPMENT RIGHTS
67-65 16 VARIANCE -- DEFINITION -- APPLICATION -- NOTICE -- 'IEARING
67-65 17 FUTURE ACQUISITIONS MAP
67-6518 STANDARDS
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67-65 19 PERMIT GRANTING PROCESS
67-6520 I-IEARING EXAMINERS
67-652 1 ACTIONS BY AFFECTED PERSONS
67-6522 COMBINING OF PERMITS -- PERMITS TO ASSESSOR
67-6523 EMERGENCY ORDINANCES AND MORATORIUMS
67-6524 INTERIM ORDINANCES AND MORATORIUMS
67-6525 PLAN AND ZONING ORDINANCE CHANGES UPON ANNEXATION OF
UNINCORPORATED AREA
67-6526 AREAS OF CITY IMPACT --NEGOTIATION PROCEDURE
67-6527 VIOLATIONS -- CRIMINAL PENALTIES -- ENFORCEMENT
67-6528 APPLICABILITY OF ORDINANCES
67-6529 APPLICABILITY TO AGRICULTURAL LAND -- COUNTIES MAY REGULATE
SITING OF CERTAIN ANIMAL OPERATIONS AND FACILITIES
67-6529A SHORT TITLE
67-6529B LEGISLATIVE FINDINGS AND PURPOSES
67-6529C DEFINITIONS
67-6529D ODOR MANAGEMENT PLANS -- COUNTY REQUEST FOR SUITABILITY
DETERMINATION -- LOCAL REGULATION
67-6529E PROCESS FOR COUNTY REQUEST -- CONTENTS OF THE REQUEST
67-6529F DEPARTMENT RESPONSIBILITIES -- AUTHORITY TO ADOPT RULES AND
CONTRACT WITH OTHER AGENCIES
67-65290 REPORT OF CAFO SITE ADVISORY TEAM -- COUNTY ACTION
67-6530 DECLARATION OF PURPOSE
67-6531 SINGLE FAMILY DWELLING
67-6532 LICENSURE, STANDARDS AND RESTRICTIONS
67-6533 LOCATION OF STORES SELLING SEXUAL MATERIAL RESTRICTED IN
CERTAIN AREAS
67-6534 ADOPTION OF HEARING PROCEDURES
67-6535 APPROVAL OR DENIAL OF ANY APPLICATION TO BE BASED UPON
STANDARDS AND TO BE IN WRITING
67-6536 TRANSCRIBABLE RECORD
67-6537 USE OF SURFACE AND GROUND WATER

MFWAVIT OF JOHN L. HORGAN
lh'OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGEMENT

SUBSCRIBED AND SWORN before me this

it~

:!

bday of August, 2008.
Notary Public
Redding a t

'b

L&KI\&-~~\ ~ \ 3

My Commission Expires:b

;

\&b~
a

CERTIFICATE OF SERVICE

I HEREBY
y
a CERTIFY
d
?that on- the W
of August, 2008,I served the within and
foregoing by causing a true and correct copy thereof to be served upon the following in the
manner indicated:
Kenneth R. McClure
Debora K. ICristensen

J. Will Varin
Givens Pursley, LLP

personal delivery
U.S. Mail
-telephone facsimile

&

fax # 208-388-1300

PO Box 2720
Boise, Idaho 83701-2720

,,
\

1

AFFIDAVIT OF JOHN L. HORGAN
IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGEMENT

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

ATTORNEY GENERAL OPINION NO. 08-1
To:

Mr. Calvin 13. Campbell
Gooding County Prosecuting Attorney
Post Office Box 86
Gooding, ID 83330
Per Request for Attorney General's Opinion

You, along with E. Scott Paul, Lincoln County Prosecuting Attorney, Mike Seib,
Jerome County Prosecuting A.ttorney, Nikki Cannon, Minidola County Prosecuting
Attorney, and A1 Barns, Cassia County Prosecuting Attorney, have requested an
Attorney General's Opinion regarding several questions, each of which can be
categorized as asking whether Idaho state law preempts local regulation of confined
animal feeding operations ("CAFOs"). This opinion addresses the over-arching question
you have presented.
QUESTION PRESENTED
Do Idaho's state laws pertaining to the regulation of confined animal feeding
operations preempt county regulation of such operations?
CONCLUSION
The state CAFO siting laws expressly authorize counties to "enact ordinances and
resolutions to regulate the siting of large confined animal feeding operations and facilities
. . . ." Idaho Code 4 67-6529. The legislature recognized that county regulation is
necessary for the purpose of considering the social and environmental impacts associated
with CAFOs. Idaho Code § 67-6529B. Thus, even though the legislature has delegated
to the Department of Agriculture and the Department of Environmental Quality the
responsibility to regulate water quality and waste water management requirements for the
ongoing operation of CAFOs, it is unlikely that a court would conclude that state laws
pertaining to the regulation of CAFOs fully occupy the field and, therefore, preempt all
local ordinances related to similar environmental concerns. For example, county
P.O.Box 83720, Boise, Idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 854-8071
Located at 700 W. State Street
Joe R. Williams Building, 2nd Floor

ordinances that seek to ensure the appropriateness of the location of a CAFO in light of
the environmental characteristics of a site, such as setbaclcs or maximum livestock
density requirements, are likely to be upheld by a court. County ordinances, however,
that seek to directly impose water quality or waste management requirements on the
ongoing operation of CAFOs once sited are likely to be found in conflict with, and
therefore preempted by, state law. Whether specific provisions of a local zoning
ordinance conflict with state laws applicable to CAFOs requires an analysis of the
particular ordinance at issue, along with the applicable state laws. Such an analysis is
beyond the scope of this opinion.
The lack of clarity with respect to the limits within which local governments may
regulate CAFOs unfortunately pits local government and the regulated industry against
one another and leads to costly and potentially lengthy litigation. Legislative action to
more clearly define the respective regulatory authority of state agencies and local
government is warranted.
ANALYSIS
A.

Overview of Local Zoning Authority
Article XII, 5 2 of the Idaho Constitution provides:
Any County or incorporated city or town may make and enforce,
within its limits, all such local police, sanitary and other regulations as are
not in conflict with its charter or with the general laws.

While land use planning is primarily within the purview of local government,
county ordinances that are in conflict with the general laws of the state are preempted.
Idaho Const. art. XII, 5 2. A conflict between local and state law may arise in a number
of different situations. There may be a direct conflict between the two laws, which
usually occurs when local law expressly allows what the state disallows and vice versa.
State v. Musser, 67 Idaho 214, 176 P.2d 199 (1946); Envirosafe Services of Idaho, Inc. v.
Countv of Owvhee, 112 Idaho 687, 689,735 P.2d 998, 1000 (1987). A conflict may also
arise when state law addresses an entire field or area of regulation. Id. When state law
provides either expressly or by implication, that it preempts a field or area of regulation,
county regulation in that field or area will be held to be in conflict with state general laws
and in violation of the Idaho Constitution. Envirosafe, 112 Idaho at 689. Since none of
the Idaho statutes applicable to beef or dairy CAFOs expressly preempt local regulation
of CAFOs, this opinion analyzes and applies the doctrine of implied conflict preemption.

'
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B.

Implied Preemption
1.

General Principles

Idaho has adopted the doctrine of implied preemption, set forth by the Idaho Supreme
Court as follows:
Where it can be inferred from a state statute that the state has intended
to hlly occupy or preempt a particular area, to the exclusion of [local
governmental entities], a [local] ordinance in that area will be held to be in
conflict with the state law, even if the state law does not so specifically state.
Envirosafe Services of Idaho, Inc, v. County of Owhee, 112 Idaho 687, 689, 735 P.2d 998,
1000 (1987) (additional citations omitted). There are two typical situations in which implied
preemption is found. The first situation:
[TlypicaIIy applies in instances where, despite the lack of specific language
preempting regulation by local governmental entities, the state has acted in the
area in such a pervasive manner that it must be assumed that it intended to
occupy the entire field of regulation.
"The [local governmental entity] cannot act in an area which is so
completely covered by general law as to indicate that it is a matter of
state concern."
Id. (citation omitted). The second situation:

[Wjill also apply where uniform statewide regulation is called for due to the
particular nature ofthe subject matter to be regulated.
[I]f the court finds that the nature of the subject matter regulated calls for a
uniform state regulatory scheme, supplemental local ordinances are preempted.
Id. (additional citations omitted).
2.

Pertinent Factors

In Envirosafe, the court analyzed Idaho's Hazardous Waste Management Act
("HWMA"), Idaho Code $5 39-4401 to 39-4432, to determine whether it implicitly
preempted local regulation of hazardous wastes. After noting that the HWMA, Iike the
CAFO statutes analyzed herein, did not expressly preempt local regulation, the court noted the
following factors:
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1.

The HWMA contained a statement of legislative intent which provided, in part,
that the purpose of the HWMA was to enable the state to assume primacy
over hazardous waste.

2.

The statement of legislative intent also mentioned the desire to avoid
duplicative, overlapping or conflicting state and federal regulatory systems.

3.

The legislature also directed the Board of Health and Welfare to adopt rules
and regulations regarding hazardous wastes within the state.

4.

The legislature gave the DHW director authority to cooperate with other states
to provide for uniform state regulations.

The court deemed those factors to "evince a strong legislative intent that regulation of the
field of hazardous waste disposal be regulated by means of one, uniform statewide scheme
enabling this state to enter into meaningful interstate agreements. Taken alone, this clear
legislative intent is more than sufficient to preempt the field and preclude local governmental
regulation of the subject matter." Id. at 690,735 P.2d at 1001.
Next, the court used the second or alternate analysis, to determine whether the HWMA
was a "comprehensive statutory scheme of the kind which implicitIy evidences legislative
intent to preempt the field." Id. The HWMA contained the following significant provisions:
1.

Regulation, trip pennits, and a manifest system for transporters.

2.

A permit system for hazardous waste facilities.

3.

Recording and reporting requirements for generators and facilities.

4.

Fee systems and dedicated funds

5.

Sections dealing with citizen suits, local governmental notice, interstate
cooperation, and employment security.

6.

Broad enforcement provisions.

The court also found it significant that the local ordinance was mostly duplicative of the
I W , and noted that courts in several other states had held that uniform, statewide
treatment of hazardous waste was critical.

'

Mr. Calvin H. Cam~beIl
Page - 5
Whether there are state laws that specifically authorize the county as well as the state
to regulate in a particular area is also important to the field preemption analysis. In Attomey
General Opinion 83-6, the Attomey General's Office reviewed whether the Lalce Protection
Act preempted local regulation of lake encroachments. The fact that there was no specific
authority provided for county regulation of lalce encroachments, but instead the county
ordinance at issue was based upoil general authority provided to the county in the Local
Planning Act, supported the conclusion that the Lake Protection Act was intended to be the
exclusive means of regulating lake encroachments. Similarly, in Envirosafe, there was
nothing in state law that specifically authorized a county to regulate hazardous waste; instead,
only the state was given specific authority to regulate.
3.

Policy and Local Deference

In the Envirosafe decision, the court carefully acknowledged the importance of local
control, but noted that local control may be problematic in certain instances.
[Tlhe safe management and disposal of hazardous wastes is clearly an area
which demands uniform, statewide treatment. . . . Michigan is extremely
limited in the number of facilities that handle this waste properly. This is
due partly because no cornunity wants hazardous waste facility [sic]in its
vicinity. Thus, local interests strongly want to retain their control.
However, the same reasoning easily justifies state control. The legislature
recognized that hazardous waste disposal areas evoke such strong emotions
in localities that the decision as to where a landfill should go should not be
given to the locality, which is far more swayed by parochial interests than
the state. The legislature, instead, gave the power to a centralized decision
maker who could act uniformly and provide the most effective means of
regulating hazardous waste. [Township of Cascade v. Cascade Resource
Recoveiy, Inc., 118 Mich. App. 580,325 N.W.2d 500,504 (1982).]
It is important to note that the same considerations which permeated the
holding in Township of Cascade are equally applicable here. The state of Idaho
is limited to very few facilities which handle hazardous waste. Additionally,
the treatment and storage of hazardous waste is a subject which inspires a
unique amount of interest and concern from this state's citizenry. We
recognize the unique importance of and benefit derived from local government
regulation and that, ordinarily, local problems are best solved by local
regulation, since local governmental entities are uniquely suited to fashioning
workable solutions by virtue of their proximity to, and direct awareness of, the
issues involved. By our ruling here, we in no way denigrate the function of
local government. Instead, we acknowledge the unique importance and
complexity of the subject matter.

,
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Envirosafe, 112 Idaho at 691,735 P.2d at 1002 (additional citations omitted).
C.

Pertinent Acts and Statutes

Idaho Code contains several acts and statutes that authorize state agencies and counties
to regulate various aspects of dairy and beef cattle CMOS. Each will be discussed in turn.
1.

The Beef Cattle Environmental Control Act

In 2000 the Idaho Legislature enacted the Beef Cattle Environmental Control Act,
Idaho Code $$ 22-4901, et seq. (the "BCEC Act"). The BCEC Act contains the following
declaration of policy and legislative intent:
(1) The legislature recognizes the 'importance of protecting state
natural resources including, surface water and ground water. It is the intent of
the legislature to protect the quality of these natural resources while
maintaining an ecologically sound, economically viable, and socially
responsible beef cattle industry in the state. The beef cattle industry produces
manure and process wastewater which, when properly used, supplies valuable
nutrients, and organic matter to soils and is protective of the environment, but
may, when improperly stored and managed, create adverse impacts on natural
resources, including waters of the state. This chapter is intended to ensure
that manure and process wastewater associated with beef cattle operations
are handled in a manner which protects the natural resources of the state.
(2) Further, the legislature recognizes that the beef cattle industry is
potentially subject to various state and federal laws designed to protect state
natural resources and that the Ida110 department of agriculture is in the best
position to administer and implement these various laws. It is therefore the
intent of the legislature that the administration of this law by the department
of agriculture fully meets the goals and requirements of the federal clean
water act and state laws designed to further protect state waters and that
administration of this chapter by the department of agriculture shall not be
more stringent than or broader in scope than the requirements of the clean
water act and applicable state and federal laws. The department shall have
authority to administer all laws to protect the quality of water within the
confines of a beef cattle animal feeding operation. In canying out this
chapter the department shall prioritize its resources on operations which have
the greatest potential to significantly impact the environment and ensure that
any requirements imposed under this chapter upon operators of beef cattle

,
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animal feeding operations are cost-effective
environmentally and teclmologically feasible.

and

economically,

(3) Successful implementation of this chapter is dependent upon the
department receiving adequate funding from the Iegislature and is dependent
upon the department executing a memorandum of agreement with the United
States environmental protection agency, the deparlment of environmental
quality and the Idaho cattle association which sets forth a worlung
arrangement between the agencies to ensure compliance with this chapter and
applicable state and federal laws, including the federal clean water act.
Moreover, the legislature recognizes that it is important for the state to obtain a
delegated national pollutant discharge elimination system (NPDES) permit
program from the EPA under the clean water act.
Idaho Code 5 22-4902 (Supp. 2007) (emphasis added). The authority granted to the ISDA
director by the Idaho Legislature is similarly worded:
(1) The [ISDA director] though the division of animal industries is
authorized to regulate beef cattle animal feeding operations to protect state
natural resources, including surface water and ground water.

(2) In order to carry out its duties under this chapter, the department
shall be the responsible state department to prevent any groundwater
contamination from beef cattle animal feeding operations as provided under
section 39-120, Idaho Code.
(3) The director shall have the authority to exercise any other
authorities delegated by the director of the department of environmental
quality regarding the protection of groundwater, surface water and other
natural resources associated with confined animal feeding operations, and this
shall be the authority for the director of the department of environmental
quality to so delegate.
(4) The director of the departn~entof environmental quality shall
consult with the director of the department of agriculture before certifying
discharges from beef cattle animal feeding operations as provided under 33
U.S.C. section 1341.
Idaho Code 5 22-4903 (Supp. 2007).

Mr. Calvin W.Campbell

Each beef CAFO is required to have a nutrient management plan, and once approved,
the plan "shall be implemented and considered a best management practice." Idaho Code
$22-4906 (Supp. 2007). Best management practices ("BMPs") are defined as:
[Plractices, techniques or measures which are determined to be cost-effective
and practicable means of preventing or reducing pollutants from point sources
or nonpoint sources to a level compatible with environmental goals, including
water quality goals and standards for waters of the state. Best management
practices shall be adopted pursuant to the slate water quality management plan,
the Idaho groundwater quality plan or this act.
Idaho Code $ 22-4904(3). Nutrient management plans, in turn, are defined as "plsu~[s]
prepared in conformance with the nutrient management standards or other equally protective
standard for managing the amount, placement, form and timing of the land application of
nutrients and soil amendments," Idaho Code $ 22-4904(10) (emphasis added).
Each beef cattle CAFO must also be designed and constructed in accordance with
specific engineering standards, and plans and specifications must be submitted to and
approved by ISDA in order to ensure the engineering standards are met.
ISDA promulgated rules under the BCEC Act, geared toward wastelnutrient
management. See Rules of the Department of Agriculture Governing Beef Cattle Animal
Feeding Operations, IDAPA 02.04.15.100 ("Beef Rules"). The Beef Rules define BMPs as
"[plractices as defined in Title 22, Chapter 49, Idaho Code or other practices, techniques, or
measures that are determined to be a cost-effective and practicable means of preventing or
reducing pollutants from point or non-point sources to a level compatible with state
environmental goals." IDAPA 02.04.15.010.05 (emphasis added). In addition, "nutrient
management plan" and "nutrient management standard" are defined by reference to the
USDA NRCS Conservation Practice Standard, andlor federal regulations. See IDAPA
02.04.15.010.12and .13.
ISDA and DEQ are parties to The Idaho Beef Cattle Environmental Control
Memorandum of Understanding ("Beef MOU"); the other parties are EPA and the Idaho
Cattle Association ("ICA"). The stated objectives of the Beef MOU are "to ensure
compliance with the [CWA] and [BCEC Act]." Beef MOU, p. 1.
These working arrangements are designed to reduce duplicative
inspection and compliance efforts, increase the frequency of inspections of
beef cattle animal feeding operations and provide a sound inspection and
compliance program, in order to prevent pollution and protect water of the
state and other natural resources in an environmentally proactive and
economically achievable manner.
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Beef MOU, p. I. The MOU further provides that:
Beef cattle AFOs, regardless of whether the AFO actually has an
NPDES permit, are responsible to construct, maintain and operate their
facilities to prevent contamination of waters of the state by achieving the
conditions specified in the Act and the [Guidelines] or [any applicable NPDES
permits].
Beef MOU, p. 2. Under the Beef MOU, JSDA has the lead rule "in development and review
o f . . . (BMPs) for beef cattle AFOs, which protect Idaho's natural resources. . . ." Beef
MOU, p. 2. The MOU also provides, however, that "Nothing in this MOU shall be construed
to release beef cattle AFOs from complying with applicable local, state or federal
environmental statutes, regulations, permits or consent orders." Beef MOU at page 6.
2.

Dairy Waste Management Statutes

The statutory provisions pertaining to dairy waste are not contained in a separate act,
but instead, are contained in title 37, chapter 4 (Sanitary Inspection of Dairy Products Act).
Section 37-401 places certain mandatory duties upon ISDA and specifically conditions the
issuance of a milk permit on compliance with applicable county livestock ordinances:
(2) Acting in accord with rules of the department, the director or agent
of the department shall review plans and specifications for construction of
new, modified or expanded waste systems and inspect any dairy farm to
ascertain and certify sanitasy conditions, waste systems and milk qualiw.

(4) A11 dairy f m s shall have a nutrie~ltmanagement plan approved by
the department. The nutrient management plan shall cover the dairy farm site,
and other land owned and operated by the dairy farm owner or operator.
Nutrient management plans submitted to the department by the dairy farm
shall include the names and addresses of each recipient of that dairy farm's
livestock waste, the number of acres to which the livestock waste is applied,
and the amount of such livestock waste received by each recipient. The
information provided in this subsection shall be available to the county in
which the dairy f m , or the land upon which the livestock waste is applied, is
located. If livestock waste is converted to compost before it leaves the dairy
farm, only the first recipient of the compost must be listed in the nutrient
management plan as a recipient of livestock waste from the dairy farm.

,
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Existing dairy farms shall submit a nutrient management plan to the
department on or before July 1,2001.

(6) The director or his agent may issue a permit to sell milk for human
consumption to a new or expanding dairy farm o111y upon presentation to the
director by the new or expanding dairy farm of:

A certified letter, supplied by the board of coullty
(a)
commissioners, certifying the new or expanding dairy farm's
compliance with applicable county livestock ordinances; . . . .
Idaho Code § 37-401. If a dairy has a violation regarding its waste system, ISDA is
authorized to revoke the dairy's milk permit. In practicaI terms, this means that the milk for
the days in question is processed and sold, but the value of the milk goes to the county in
which the violation occurred, rather than to the dairy's owner/operator. Idaho Code $ 37-403.
ISDA has promulgated Rules of the Department of Agriculture Governing Dairy
Waste. See IDAPA 02.04.14.000, et seq. (the "Dairy Rules"). The Dairy Rules define
"discharge violation" more broadly than the Beef Rules:
A practice or facility condition which has caused an unauthorized
release of livestock waste into surface, ground water, or beyond the dairy
farm's property boundaries or beyond the property boundary of any facility
operated by the producer. Contract manure haulers, producers and other
persons who haul livestock waste beyond the producer's property boundaries
are responsible for releases of livestock waste between the property boundaries
of the producer and the property boundaries at the point of application.
IDAPA 02.04.14.004.05. Like the Beef Rules, the Dairy Rules contain a definition of a
nutrient management plan that incorporates by reference a USDA NRCS nutrient
management standard.
The ISDA "Findings" contained in the Dairy Rules state:
The Department finds that pursuant to Section 67-5226(1), Idaho Code,
these mles are necessary to protect the public health, safety and welfare of
Idaho, enhance Idaho water quality and preserve the integrity of the Idaho
dairy industry. These rules establish design, construction, operation,
location, and inspection criteria for dairy waste systems on Idaho daiiy
farms and enable the department to implement the 1999 NRCS nutrient

managentent starzdards on daily ,farms to appropriateIy manage livestock
waste. These rules also provide penalty provisions.
IDAPA 02.04.14.005 (emphasis added). ISDA must approve the design, construction,
operation and location of dairy waste systems, and those systems "must conform to the Idaho
Waste Management Guidelines for Confined Feeding Operations, NMP, NMS, and Appendix
IOD." IDAPA 02.04.14.01 1.
Like the regulation or Beef cattle CMOS, ISDA, IDEQ and EPA are parties to a Dairy
MOU that sets out the manner in which the parties shall coordinate in the regulation of dairy
CAFOs. The MOU provides, however, that "[nlothing in this agreement shall be construed to
release a dairy from complying with applicable local, state, and federal environmental
statutes, regulations, permits, or consent orders." Dairy MOU, p. 5.
3.

ARriculture Odor Management Act

In 2001 the Idaho Legislature enacted the Agriculture Odor Management Act, Idaho
Code @25-3801, et seq. (the "AOMA"). Pursuant to the AOMA, DEQ regulates odors From
large swine and poultry operations, while odors from Beef CMOS are regulated by ISDA
under the BCEC Act. ISDA is also the lead agency for regulating odors from "operations
where livestock or other agricultural animals are raised, or crops are grown, for commercial
purposes, not to include [large swine and poultry operations and beef CMOS]." Idaho Code
$6 25-3801(3) and 25-3803(3) (Supp. 2007).
The Iegislature's declaration of policy provides:
(1) The agriculture industry is a vita1 component of Idaho's economy
and during the normal course o f producing the food and fiber required by
Idaho and our nation, odors are generated. It is the intent of the legislature to
manage these odors when they are generated at a level in excess of those odors
normally associated with accepted agricultural practices in Idaho.

(3) . . . In carrying out the provisions of this chapter, the [ISDA] will
make reasonable efibrts to ensure that any requirements imposed upon
agricultural operations are cost-eflecffveand economically, ei~vironnzentally
and technologicallyfeasible.
Idaho Code $ 25-3801 (Supp. 2007) (emphasis added). The ISDA director is authorized to
promulgate agriculture odor rules.

I
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Pursuant to the AOMA, ISDA promulgated the Rules Governing Agriculture Odor
Management, IDAPA 02.04.16.100, et seq. The Rules provide that management practices
which are undertaken in accordance with the Rules Governing Dairy Waste; the Rules
Governing Pesticide and Chemigation Use and Application; Rules Concerning Disposal of
Cull Onion and Potatoes; Rules Governing Dead Animal Movement and Disposal; the Idaho
NRCS Nutrient Management Standard 590, June 1999; Best Management Practices listed in
the "Idaho Agricultural Pollution Abatement Plan," August 2001; "Control of Manure
Odors," ASAE Standard EP379.2 Sections 5 and 6 in their entirety, November 1997; andlor
"Composting Facility," NRCS Conservation Practice Standard 317, March 2001; are
considered accepted agricultural practices.'
Despite the implementation of accepted agricultural practices, if an agricultural
operation still generates odors in excess of those typically associated with that type of
agriculture, the operation must develop and submit an odor management plan to ISDA. ISDA
is further charged with reviewing and approving design plans for all new or modified liquid
waste systems prior to construction. IDAPA 02.04.16.300. The systems must be designed by
a professional engineer. The rules set forth general design standards, provide for inspections,
and set forth the process and requirements for an odor management plan.
ISDA n~ustrespond to all odor coinplaints lodged against agricultural operations, and
handles violations of the Rules.
4.

CAPO Siting Laws and Rules

Although state agencies barticularly ISDA and DEQ) have a large role in regulating
CAFOs, the Idaho Legislature has also recognized the role of counties in siting of CAFOs.
Idaho Code $ 67-6529 specifically requires that "[nlotwithstanding any provision of law to
the contrary, a board of county commissioners shall enact ordinances and resolutions to
regulate the siting of large confined animal feeding operations and facilities, as they shall
be defined by the board. . . ." Idaho Code $67-6529(2) (emphasis added). Section 67-6529
also provides that a county "may reject a site regardless of the approval or rejection of the site
by a state agency." This section applies to both dairy md beef CMOS.
In 2001 the legislature passed the Site Advisory Team Suitability Determination Act,
Idaho Code $$ 67-6529A, et seq. That Act allows a county to call upon ISDA to form a site
advisory team "to assist counties and other local governments in the enviromnental evaluation
of appropriate sites for confined animal feeding operations." Idaho Code $ 67-6529B. The
site advisory team includes representatives from ISDA, IDEQ and the Idaho Department of

' "Accepted agricultural practices"

are "those management practices normally associated with
agriculture in Idaho, including but not limited to those practices identified in Section 100 of these rules,
and which include management practices intended to control odor generated by an agricultural operation."
IDAPA 02.04.16.010.01.

'
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Water Resources. If requested, the team must review information provided by the county and
provide the county with a suitability determination that identifies the environmental risks
posed by a proposed CAFO site, describes factors that contribute to the environmental rislcs
and sets forth any possible mitigation of risk. Idaho Code $4 67-6529C(2), (3) and (4); 676529F(3). Upon receipt of the report from the team, the county may use the report as the
county deems appropriate. Idaho Code 4 67-6529G. The Act also provides that counties may
require an applicant for siting of a CAFO to submit an odor management plan as part of the
application Notably, the Act specifically provides that "this act does not preempt local
regulation of a CAFO," Idaho Code 67-6529D(3) (emphasis added). lSDA has promulgated
rules regarding the Act. IDAPA 02.04.18.100, et seq.

D.
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Analysis

Since none of the statutes cited above expressly preempt local regulation of
CAFOs, the issue presented turns on whether the' legislature impliedly preempted local
regulation. Implied preemption may occur if the state fully occupies the field of
regulation, in which case any local ordinance in the field is preempted. In addition, even
when the state has not fully occupied the field, implied preemption may occur when a
specific county ordinance is found to be in conflict with state law. There is no doubt that
the legislature intended for the Idaho Department of Agriculture to administer a
comprehensive program to regulate the operation of beef cattle CAFO wastewater storage
and containment facilities. In enacting the Beef Cattle Control Act, the Idaho Legislature
stated its intent to protect "state natural resources including, surface water and ground
water," Idaho Code 8 22-4902, by ensuring "that manure and process wastewater
associated with beef cattle operations is handled in a manner which protects the natural
resources of the state." Id. This objective was to be achieved through submission of a
nutrient management plan for each CAFO to the Idaho Department of Agriculture. Idaho
Code 22-4905. Through this Act, the legislature sought to preclude conflicting state
and federal regulation and stated its intent that "administration of this law by the
department of agriculture fully meets the goals and requirements of the federal clean
water act and state laws designed to further protect state waters . . . ." Idaho Code 4 224902(2).
In many ways, the Beef Cattle Control Act standing aloi~eseems to minor the
factors cited by the Idaho Supreme Court in Envirosafe as a basis for finding an implied
preemption of local regulation. State law provides authority to ISDA to regulate the
design and construction of beef cattle CAFOs and the manner in which nutrients and soil
amendments are land applied. The beef cattle law includes statements that indicate the
legislature intended to create a state-wide program to protect state natural resources,
including surface and groundwater quality. In addition, the legislature sought to ensure
state primacy over the regulation of CAFO wastewater storage and containment facilities
for beef cattle operations. Finally, the legislature sought to protect a state resomce-
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water-that has traditionally been exclusively regulated by the State. Idaho Code 5 42201(2) (2003). State law provides similar authority to ISDA regarding dairy CAFOs.
Unlike the situation considered in Envirosafe, however, state law provides specific
authority to counties to regulate the siting of dairy and beef cattle CAFOs. Idaho Code
5s 67-6529 through 67-65296 (2006). Indeed, Idaho Code 5 67-6529 expressly provides
that "[n]otwithstanding any provision of the law to the contrary, a board of county
commissioners shall enact ordinances and resolutions to regulate the siting of large
confined animal feeding operations and facilities, as they shall be defined by the board
. . . ." These siting statutes direct that counties consider the "social and environmental
impacts" arising from the location of CAFOs. Thus, counties are authorized to review
and take into account information regarding the environmental risks posed by a CAFO.
Idaho Code 4 67-65296 (2006). This obviously could include risks to ground and
surface water quality and air quality. In addition, counties are specifically authorized to
require CAFOs to submit odor management plans. Idaho Code § 67-6529D (2006).
There are also several other Idaho Code provisions that appear to recognize a more
general regulatory role for counties. Finally, the Site Advisory Team Suitability
Determination Act provides that it does not preempt local regulation of a CAFO. Idaho
Code 5 67-6529D (2006). The state dairy law also recognizes the requirement that dairy
CAFOs comply with applicable local livestock ordinances.
In light of the significant role provided for counties in the siting of CAFOs, it is
unlikely that a court will find that local regulation of the entire field of CAFO regulation
is preempted. On the other hand, the legislature's express delegation of regulatory
authority over operational aspects of CAFOs to the Department of Agriculture and the
Department of Environmental Quality suggests that a court may, under a conflict
analysis, determine an ordinance imposing restrictions that unduly interfere with state
operational requirements for CAFOs is preempted. There is no bright line between what
constitutes a siting condition and an operational condition. The mere fact that a local
siting ordinance contains environmental conditions for the siting of a CAPO that may
also be addressed in a nutrient management plan is not determinative of the question of
whether the local ordinance is preempted. One must analyze the specific ordinance in
question, in light of the pertinent legal provisions described above, in order to determine
whether a local ordinance related to siting conflicts with state regulatory authority over
the operation of CAFO wastewater storage and containment facilities.

CONCLUSION
Because the legislature has authorized both the counties and the State to regulate
CAFOs, and because these authorities overlap, it is unlikely that a court would conclude
the State has completely occ;upied the field of CAFO regulation or that state law provides
an exclusive regulatory program that preempts all local regulation. Although counties

.- .

'

,'

.

MS. calvin R.Campbell
Page - 15
have authority to regulate siting of dairy and beef cattle CAFOs, county ordinances that
seek to impose operational constraints on the ongoing operation of a CAFO after it is
sited are likely preempted Each ordinance must be analyzed separately along with
applicable state law to determine whether such a conflict exists.
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SUMMARY OF CBgPRDBNATED WATER RESOURCE
MANAGEMENT PLAN
Foilowing is a summary of the Coordinated Water Resource Management Plan which was
adopled by Cassia, Gooding, Jerome, Lincoln. Minidoka and Twin Falls Counties.
PLAN SUMMARY:
Section one is a history of the Middle Snake region. The history also described the
geology and archeology of the area starting with the BonnevilIe flood. It also describes the
history of the development of the region as well as the customs and culture of the people who
settle here.
Section two (revised 2003) is the water quality portion of the plan. This p 0 ~ i 0 nof the
plan describes water quality problens within the region and then sets forth possible solutions.
The Water quality section is divided into seven subsections.

I

Subsection 1:
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Lists 20 policy statements. These statements establish policy for the member counties
with regard to public water quality concerns. The policies also guide the Middle Snake Regional
Water Resource Commission in the performance of its duties as described on pages 3-7 in the
aufhorization portion of the planning document.
Subsection 2:
Recognized that recreation, tourism and fish and wildlife can have a negative impact on
tile quality of the region's water. The subse.ction spells out goals, objective and strategies that
minimize that impact.
Subsection 3:
Recognizes that hydro power impacts water q~alityby providing still water that trap
nutrienls and sediments in the regjon's rivers and streams. Goals, objectives and strategies are
listed in this subsection that will rninjrnize the impact of existing hydro power facilities and
seeks to prevent the development of new facilities on the Middle Snake.
Subsection 4:
Subsection four recognized the impact on water quality from private, municipalities and
industrial waste treatment systems in the region, Goals, objective and strategies are listed that
encourages industries, municipalities and individuals to maximize multiple use of water,
implement conservation technologies and the treatment of runoff water..
-1-

Subsection 5 :
Recognized the impact of field agriculture, on our region's water resources. Goals,
otrjectives arid strategies describe how field agricultural water users can reduce the amount of
biblogical, chemical and physical contaminants entering the waters of the Middle Snake Region
through the use of various best manage.ment practices (BMP's). This portion of the plan also
calls for increased monitoring and better enforcement of existing laws and regulations.
Subsection 6:
Recognize the impact of animal agriculture on the Regions water resources. Goals,
objectives and strategies describe how animal agriculture water users can reduce the amount of
biological, chemical and physical contaminants entering the waters of the Middle Snake Region
r.luough the use of various best management practices (BMP's) and nutrient management
planning, This portion of the plan also calls fo'or increased monitoring and better enforcement of
existing laws and regulations.
Subsection 7:
Glossary of tenns found throughout the water quality portion of the plan.
Section three of the plan is the water quantity portion of the plan. This section describes
water qrlantity concerns within the region for both our above ground and underground water
resources and sets forth possible remedies for these public concerns.. The water quantity portion
of the plan has four subsections.
Subsection 1:
Describes the development of our region's water resources and defines our region's
customs and ct~lturewith regard to water. The subsection further recognizes that an adequate
supply of water is the basis for all customs that have evolved with the region.
Subsection 2:
Lists eighreen policy statements. These statements establish policy for the counties
within the region allowing them to speak with one voice. The policies also direct the actions of
the Middle Snake Iteegional Water Resource Commission.
Subsection 3:
Recognizes the importance of an adequate supply of water and establishes certain goals,
objectives and strategies that promote and protect our region's water resources. The section calls

for the conjunctive management or above: ground and underground water sources and promotes
irlcreased efficiencies in the use of water. This section also promotes the equitable management
of the region's water by recognizing that with water, first in time is first in right. Finally, this
section promotes economically neutral solutions for the protection of endangered species.
Subsection 4:
Definition of terrns used throughout this portion of the plan.
Section fonr of the plan is the econon~icportion.
Section five of the plan is the authorization section which established, by agreement of
the member counties, a regional commission and an executive committee made up of county
conmissioner to oversee the work of the comnission. The agreement spel1.s out the make up of
the commission and execuiive committee and outlines the power and duties of each. The
agreement also established a budget procedure for the commission and procedures for a county
to withdraw from the region or be added to it.

HISTORY SECTION

A HISTORY OF THE MlIDDl,E SNAKE RBVER
Virginia Ricketts
The middle Snake River in sclurh-central Idaho is the southernmost part of the great r~rc
t11at is Lhe route of the Snake River across Idaho. The territory extends from east of Raft F5ver to
west of the town of Bliss. The area is part of the Great Snake River Plain and contains sir;
counties that are part of an eight county area called the Magic Valley. The rnajor t1ibutari.e~of
the Snake River in the area are Raft River, Rock Creek, Salmon Falls Creek, Malad River, and
Clover Creek. Goose Creek no longer exists but at one time it was also a tributary. Like the
Snake River each of these tributaries has its own unusual canyon.
The Snake River and its dee;, canyon has always divided south-central Idaho into a south
side and north side. The. two sides of the river are quite different from each other. Providing
transportation routes bas always been and is still limited because of the Snake River, its canyon,
and the adjoining terrain. The uniqueness of the area has resulted in several sites being
designated for national recognition and preservation. Its geology, archaeology, and history are
unusual. No other area of Idaho shows the dramatic effects of fire and water as does the land
bordeling the middie Snake River. The landscape, especially on the north side of the river, is
dominated by large buttes and cinder cones that are visual remindens of a time when the area was
a fiery furnace. Lava from the many volcanoes and cinder cones created a new terrain on the
north side as it slowly crept westward. Lava also pushed the ancient Snake River soutli.to its
present course. The earlier locations of the river are marked by springs in the north canyon wall
in Ragerrnan Valley. After the time of the volcanoes wind eroded the lava rock surface and
deposited rich soils and sediments. The terrain on the South Side is dominated by several
mountain ranges although some evidence of volcanoes can also be seen. The south side has deep
soils along the Snake River that are in contrast to the shallow soils on the north side.
As a rule geoiogy is a slow subtle process but sometimes it is very visible. Wind and rain
usually lake centuries to carve a canyon or a rock like the Balanced Rock located on SaImon
Fails Creek west of Castleford, the unique rock formations in the city of Rocks in southern
Cassia County, and the Little City of Rocks north of Goading. Then again, geologic changes are
so~netimesquick and dramatic. The Bonneville Flood, for example, is estimaled to have
occuned about 15,000 years ago when ancient Lake Bonneville broke its boundary at Red Rock
Pass south of Preston. An immense volume of water, estimated by geologists to have been many
e
discharge of the Amazon River, poured along the Snake River. The gigantic
times d ~ average
flood surged for weeks scouring all nioveahle material from its path. The flood poured back into
the Snake River canyon along its north wall between Milner and Blue Lakes. It filled the canyon
and deepenedthe Inany falls. The overflow of water in the canyon carved alcoves along the
canyon wall including Devil's Corral, the Shoshone Falls-Dierke's Lake Alcove, and the Blue
Lakes Alcove. Hiuge boulders were picked up by the torrent atid worn smooth as they were
tumbled along. The big srones were deposited along the route of the flood as far away as Hells

Canyon. When the water stopped flowing extensive areas of land on the north side were left
without soil and in some piaces large fields of stones called meion gravel remained to mark the.
flood's passing. The best known .field of lnelorl gravel is probably the one between Bliss and
King Hill where a Stinker gas station sign once stood that read "Take home a petrified
watermelon to your mother-in-law."
The. 1993 landslide on Rliss hill is one the latest examples of geology in action. When
the slide first occurred the earth visibly moved downhill carrying everything in its path toward
the Snake River. The landslide forever changed the course of the Snake River at that place.
Even today the slide continues to move nlaterjals downhill.
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Several archaeological sites throughout south-central Idaho have made major
co~~trihuticns
to the understanding of ancient man. 'The most significant of several
archaeological excavations was at Wilson Butte Cave. The first of two excavations at Wilson
Butte Cave was conducted in 1958-59 under the direction of Ruth Gruhn for the Peabody
Museum of Harvard University and Idaho State University. The materials and information
gleaiied from its interior dated man back to zbout 14,500 b.p. (years before the present).
The cave also revealed the prehistoric camel, bison antiquus, foot high eohippus horse, saber
toothed tiger, and the ancient mammoth or elephant that had roamed among trees 011 a lush
grassland. About 7,000 5.p. a change occurred an&the desert began to emerge with different
animals, culture, and artifacts. Significant materials have also been obtained from other caves in
the area.
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In addition to the fossilized Hagerman horse-one has been in the Smithsonian Museum
for several decades-the Hagerman Fossil Beds National Monument is a rich repository of many
kinds of Pliocene era fossils. Many construction projects, large and small, have revealed other
evidence of the archaeological history of south-central Idaho when bones of prehistoric animals
and other artifacts have been uncovered.
Recorded history began when the Astorians, an expedition of American and FrenchCanadian fur trappers, ventured illto the area in October 1811. John Jacob Astor of New York, a
rich fur merchant, sent the party to find a route from the Missouri River to the Pacific Ocean.
The exploration led by Wilson Price Runt lost a boatman and several boats in the rapids of the
Snake River dowilstseam from Milner. They were forced to abandon their boat,s and walk to Fort
Astoria at the mouth of the Columbia River. The journey during a hard winter took them four
months to complete. To stay alive during the trek they were forced to eat horses, rodents, dogs,
and what piants they could dig from ui~derthe deep snow. Many became ill but surprisingly
most of the group cocnpleted the trip.
The Astorians were followed by both American and British fur trappers. Alexander Ross
brought a large party of trappers over the Sawtooth Mountains and across the Camas Prairie to
the Snake River ill 1824. Some of his men became ill while camped on a stream near the Snake

I
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River. They narried the stream the Riviere Aux Malade or "sickly river" and the name has
enci'ured as Milad River.
The Americans and ihe British E.J.udsonlsBay Company were competitors for the fur pelts
along the streams of the Snake River country. Both the United States and Great Britain wanted
to awn th.e area and there was a lot of competition between the fur trappers of each nation. The
E-ludson's Bay Company tried to make the Snake .River plain a "fur desert" by eliminating all fur
bearing animals. They thought the Americans would not want the territory if there were no fur
bearing animals. Peter Skene Ogden, mastermind of the fur desert plan, led three expeditions
through the region in his attempt to strip it of all pelts. During Ogden's 1826 expedition his men
harvested over 1,000 peits from the Raft River drainage along. TOhelp accomplish their goal the
Hudson's Ray Company purchased Fort Hall from Nathaniel Wyeth iri 1834 and built Snake Fort
or Fort Boise at the mouth of the Boise River. This gave them virtual control of the Snake River
plains for a few yews until the huge migration of Americans to the Oregon Country forced the
company to retreat northward. T!le issue was settled in 1846 when tlle 49Ih parallel was
established by treaty as the boundary between Canada and the United States.
Transportation through the area has always been a challenge especially across the Snake
River and its canyon. The first road was opened by the Hudson's Bay Company on the north
side of the Snake River because it was the shortest route to Iink Fort Hall and F o a Boise. The
company had exclusive. use of the road until Oregon immigrants began seeking alternate routes
from the. Main Oregon Trail on the south side of the river. The great migration to the Oregon
Country used three routes througl? the Snake River desert area.. The main route of the Oregon
Trail on thesouth side of the Snake River went from'rhe Cedars at Milner to Rock
CreeMStricker, crossed Rock Creek near the Independent Meat Company plant and then
followed Rock Creek to the Snake River. There was also a very early trail that closely followed
the Snake River and the canyon on the south side. The third route is the Hudson's Bay Company
Road that today is called the North Side Alternate Oregon Trail.

A fourth important emigrant road was the main California Trail which separated from the
Oregon Trail at Partin.g of the Ways at Raft River. It followed Raft River southwest through the
unique geological rock formations of City of Rocks. Two sub-routes or cutoffs, the Sublette
Cutoff and the Salt Lake Trail, merged with the main California Trail in southern Cassia County
to become one road over Granite Pass into the great Nevada desert of the Great Basin. Most of
the goldrushers in 1849 and the earlv California pioneers traveled this route to reach their
destination.
The Bager~n.anValley was a inajor camping site on the Oregon Trail. There the travelers
decided whether to cross the Snake River to travel the North Side Alternate Road or continue
westward across the arid desert to the crossing at Three Island. Ex-fur trappers began operating
a ferry at Titousand Spi-ingsin the early 1850's. The ferry made it easier for wagon trains to
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cross the Sndce River and travel the North Side Alternate Route where grass and water were
Inore plentiful. Thousands traveled throc~ghthe S r ~ d t River
e
country each year during the hottest
part of summer turning the trails into rough and dusty thoroughfares.
Some o:f the nost Impressive and pristine Oregon Trail remnants in Idaho can be seen in
south-central Idaho. Between Devil's Corral and Clover Creek thousands of iron-wheeled
vehicles left deep grooves in the rock outcroppings on the North Side Alternate Route. Equally
spectacular is the steep Oregon Trail grade beside the Bell Rapids highway which is now a
featured inte~retive.site in the Hagermiin Fossil Beds National Monument. The Cedars was a
major campsite during the emigrant era and today the Bureau of Land Management endeavors to
preserve its historic significance as .the Milner Interpretive Site.. The Rock CrceMStricker site
south of Hansen is another notable landmark on the Main Oregon Trail. The compaction caused
by thousal~dsof wagons on the deep soil on the Main Oregon Trail across the South Side can
also be seen by the observant eye when crops planted on top ofthe trail wilt on a hot summer
afternoon or rain water left after a hard storm stands long after the water off the trail has been
absorbed into the ground.

,

The locations of several emigrant graves are known along the route of the North Side
Alternate ofthe Oregon Trail. Some pioneer North Side farmers found emigrant graves when
they first plowed their fields. One F i m e r left the graves on his land untouched during the
decades he owned his farm. The only known graves along the Main Oregon Trail are in the
pioneer cemetery at Stricker and at the Rock Creek Canyon crossing near the Independent Meat
Company Plant.
When Idaho Territory was established in 1863 the Middle Snake River area was part of
three counties. The north side portion became the southernmost part of huge Alturas County
while the south side territory was part of Owyhee County. In 1864 Ben Holladay obtained the
contract to carry the mail from the railroad in Utah to Walla Walla via the new village of Boise
City. Holladay established stage stations along the road 11ebuilt. I-Iis road connected with the
North Side Alternate Oregon Trail near Clark's Ferry. The first permanent residents of the area
were ferry operators in the Hagerman yalley and the people who operated the stage stations
Holladay built.
In 1865, a store was built beside the Rock Creek stage station. Large freight wagon
trains hauling supplies on the Kelton Road from the railroad at Kelton, Utah to Boise City
merged with the stagecoaches traveling the Holladay stage road and the immigrant wagons on
the Oregon Trail at Rock Creek where the three trails became the Overland Road. Herman
Stricker purchased the Rock Creek store and adjoining property in 1876. For many years the
store was the only coinmercial enterprise between Fort Hall and Boise where travelers could
obtain supplies. It aiso served the local ranchers and miners who bought their supplies, got their
mail, and vored there in early elections. Today the 186.5 store and the 1901 Stricker home are
owned
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by the Idaho State Historical Society and co-mawaged with the Friends of Stricker as one of tile
outstand.ing historic laitdinarks in south-ceuvai Idaho.

In 1866, the Territorial Legislature authorized Thos. Oakley to build a bridge across iihe
Malade Gorge, the first bridge to be built in south-central Idaho. It did not have side-rails and
was just wide enough for a wagon or stagecoach to cross. The freight wagons and stagecoaches,
and many enligrant wagons, paid the roll to use the bridge because it eliminated the need to fo.rd
the Malade River above the head of the gorge.
hfiners rushed to the Snake River Canyon in 1870 after fine flour gold was discove:red on
the gravel bars at Shoshone Falls. The entire stretch of river through south-central Idaho became
a hive of hundreds of placer miners. The miners received premium prices for the gold they
recovered in the Snake River mines because of the purity of the gold. Best known of the rnany
mining camps that sprang up along the rivet was Springtown , upstream from the Twin Falls.
Soon after the rush began the first post office in the area was established In a town named
Shoshone, located on the north canyon wall near the Twin Falls. The Rock Creek (at St.ricker)
post office began operating in January 1871 after the Shoshone office closed. Chinese miners
reworked the mines later. Mining continued on a sinaller scale along the river for several
decades. Recently, outsinnding artifacts have been retrieved from some of ihe Chinese si.tes.
Sonie of che earliest water rights in this area date back to those mining claims.
Following the mining rush, peopie began settling permane13tly along the Snake River and
its tributarics. The first Mormon settlers entered the southern part of Cassia County about the
same time. Large cattle ranches were also developed along Raft River and Goose Creek. A. J.
Harrell owned several ranches including the Shoe Sole ai~dPoint Ranches and his cattle roamed
the Great Basin desert from central Nevada to the Snake River. His holdings were purchased by
Sparks and Tinnan in 1882. A few years iater he repurchased the Shoe Sole and other ranches.
One of the round-up sites was in the vicinity of the present-day cit)~of Twin Falls. I-lenry
Schodde was ihe best known of the Ncxrtb Side catilernen. Finding markets for the livestock
grown in Oregon, Washington and Idaho was a major problem. Throughout the 1870's
enormous herds of cattle, sheep, and horses were driven through southem Idaho from Oregon
and Washington to stock Wyoming and Montana ranches or to markets in Colorado or the one in
Omaha, Nebraska.
Cassia County was fornied in 1879 as a result of the increasing population in the eastern
part oFOwyhee Coi~nty.Albion, originally narned Marsh Basin, was designated the county seat.
Four other cornrnunities grew large enough to acquire post offices during the 1870's. Oakley's
office opened in 1876 followed by Bridge and Cassier, or Raft River Bridge. In the northwest
comer of Cassia County the Salmon Falls post office aIso opened in 1879. The 1870's was the
decade of early development but significant growth started in the 1880's.
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Construction of the Oregon Short Line Railroad's line created many changes in
transportation in southern Idaho. The need for cattle drives from Washington and Oregon and
long-haul freighting k o ~ nthe Utah depots was eliminated. Con~pletionof the raflroad also
forced the stage lines to retreat to shorter locd rontes. And new conmunities developed when
some of the construction cazlzps became the first 'owns north of the. Sn:Lke River. Minidoka was
the first railroad town, its post office was established January 7, 1883. It became the railroad
terminal that served the eastern part of the area, especially the Cassia County seat at Albion
where the Idaho State Normal School was located.
When the railraad construction crews reached the camp of Naples located on the Wood
River in February 1883 they stopped their work toward Oregon long enough to build the. Woad
River Branch Line to Haiiey so the ore from the rich mines in the Wood River Valley could be
taken to eastern markets. After the branch line was conlpleted the push to Oregon was resunxed
by the construction crews. Naples officially became Shoshone in March 1883. The railroad
company built its shops in Shoshone and for a time the town was larger than Pocatello.
Shoshone experienced its first econorruc reversal in 1887 when the shops and the railroad cre.v:s
were moved to Glenns Ferry. The first newspaper in soutll-central Idaho, The Rustler, began.
publicatiot~in Shoshone in 1883. The following year the Shoshone Journal was started and is
still in publication.
Toponis and Bliss were the other two railroad camps that became towns during the
railroad construction era. N. R: Woodworth was farming at Toponis before the railroad amved.
When the railroad reached the site in I883 the Toponis post office was opened. That same year
Frank R. Gooding moved to Toponis from the Wood River Valley. He began raising burn lambs
and in the years that followed expended his flocks to over 100,000 sheep. He eventually
acquired seven ranches and the Toporlis townsite. Mr. Gooding also served as governor of Idaho
and as a United States Senator. He had a Iot of influence during the development of the
irrigation projects on. the north side. Topoilis was renamed Gooding in 1900.
Bliss Hill was already a rend&vous site for miners and cowboys and a small store and
saloon were located there before the railroad arrived. It became the railroad shipping point for
the Hagerman and Clover Creek areas. Both the Bliss and Toponis post offices opened October
18, 1.883.
While some of the railroad camps were becoming towns the tourist industry also began in
1883 when a tent hotel with a post office was set up on the north bank of the Snake River at
Shoshone Falls. A rough road connected it with the railroad at Shoshone. It operated for three
years before a new frame hotel was built across the Snake River. The new hotel provided
accomnlodations for tourists and vacationers for three decades before it was destroyed by fire.
I

A notorious gang of horse thieves made Devil's Corral their headquarters while the
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railroad was being built.. The gang allowed no strangers to conie near the Col~al.At least one
murder as blamed on the outlaws in 1883 when a body was found on a nearby butte giving that
landmark the aaine of Ske1tt.011Butte. In 1908 Devil's Corral became a wild animal park
featuring bears, deer, and other- anilnals for a few years.
Ira Burton Perrine relocxteil i o m the Wood River Valley to the Blue Lakes in 1884. He
planted thousands of trees on his Blue Lakes Farm. The quality of the frujt from his orchards
won gold medals at several world expositions. He carved roads by hand down the canyon walk
to provide access to his farm. One of the steep grades he built is still used. Perrine envision.eri!
using water froin the Snake River to irrigate the rich desert land around his farm. He worke~d
tirelessly, sometinles against great odds, to see his dream become reality.
The last decade of the nineteenth century was a time of growth and transition for Elne area.
Albion became the education center of south-central ldaho when the Second ldaho State
Legislature authorized the town to build a building and start classes for the Albion State Normal
Scl~ool.The college trained teachers for Idaho and surrounding states for six. decades before it
was closed in 1951.
I

I

j

Ii

I
I

Alturas County had a lot of power in Idaho Territory. Other areas of the state, especially
in the Mountain Home and Ada County areas, were jealous of its influence. The jealousy
resulted in the division of Alturas County into three smaller counties in 1890. Political and legal
battles during the next five years changed the county name of the North Side area four times.
Fjrst it became part of Logan County. The next Legislature a,bolished Logan County and
established a new county named Lincoln County. The supreme court found that action
unconstitutional and it reverted to Logan County. In 1895 the iegishture successfully recreated
Lincoln County from the southem part of old Alturas County.
While the political battles were waged, Shoshone became the population and
transportation center of south-central Idaho. The sheep and cattle industry developed into the
backbone of the area econonly a:€termining collapsed in the Wood River Valley. When the
Carey Act was passed by Congress in 1894 the Shoshone Journal editorialized about the effect
the legislation could have on Lincoln County.
In 1896 all eyes turned to Albion when several confrontations between. cattlemen and
sheepmcn resulted in the arrest of Diamondfield Jack Davis for killing two sheepherders. The
trial that followed involved the future Governors of two states and a future United States
Senator.
Davis spent several years in jail at Albion and twice was spared on the day scheduled for his
hanging when riders brought the Governor's Stays &Execution from the railroad at Minidoka.
Ne received eight stays of execution and his case appeared before five parole boards before his
sentence was comnmuted to Life Trnprisonn~entin 1901. He finally was pardoned.

I

In 1898, as the century drew to close, United States Senator George Shoup proposed
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Shoshone Falls and the sixrounding area be made into a national park reserve. The following
year E. H. Harriman, president of the Union Pacific Railroad Company, brought a large group of
scientists to study the Shoshone Falls and canyon area. Every horse-drawn vehicle in the area
had to be co~nmclndeeredto transport C!le visiting dignitaries.
inigared at the close of the nineteenth
A few small orchards and fields were
century. When the door ope.ned on the new century it brought with it the irrigation era. The
swift treacherous Snake River had always been an ominous adversary and barrier to travelers.
During the first decade of the twentieth century the role of the. Snake River in south-central
Idaho was permanently changed. It remained an obstacle to be overcome but its water became
the basic resource to develop and susrain south-central Idaho during the Twentieth century. The
orientation of deveiopment in south-central Idaho was permanently changed with the advent of
irrigation.
Many proposals to build iaigation projects under the provisions of the 1894 Carey Act
were made and untallied mjllions of dollars in private capital were spent to irrigate and transform
the great desert plain of the Snake River. Only a few of the irrigation projects were completed.
No irrigation project, Carey Act or federal reclamation, was exempt from multiple difficulties.
Unforseen construction complications and legal and financial problems plagued every project.
In July 1900 a Claim of y a t e r Right to 3,000 c.f.s. (cubic feet per second) of the water
on each side of the Snake Riverat the Cedars was filed in the recorders' offices in Lincoln and
Cassia counties. In August the water claim was filed with the State, the land was segregated on
the south side of the Snake River, and a survey started. The following month the Twin Falls
Land & Water Company was formed in Salt Lake city to build the project.
Two obstac!es io the project were removed when the Shoshone Falls Park Reserve
proposal was canceled in 1901 and a lawsuit over a proposed power plant at Shoshone Falls was
settled. Finally, in 1902 Pemne was authorized to establish a permanent camp at the Cedars.
Rough desert roads were built on the north side to connect Milner with the railroad. Shoshone
and Kimama became the supply depots for the construction materials needed for the new project.
The first bridge across the Snake River, a modest suspension structure that spanned the river
irom bank-to-bank, was built at Milner.
The Twin Falls Land & Water Company was reorganized in January, 1903 with Frank H.
Buhl of Sharon, Pennsylvania as the major stockholder. Three months later Buhl and Peter
Kimberly formed the Buhl-Kimberly Corporation to finance the development of the Twin Falls
project. At the same time actual construction of Milner Dam and the Twin Falls canal was
started. The first telephone line conneciing Shoshone with Milner, Shoshone Falls, and blue
Lakes was completed and Perrine installed a ferry on the Snake River at Blue Lakes.
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When the first Carey Act land drawing for the Twin Falls project was held for 60,000
acres in July 1903 in Shoshone only 57 applicantsatlended. Another drawing he:ld in October
1904 was betrer advertised and more successful.
In 1904 the Twin Falls townsite was selected and the Twin Falls Townsite Company
organized to oversee its development. The plan f o Twin
~
Falls became a blueprint for o.ther
irrigation company towns in the area. A professional planner was hired to design Twin FalL and
Buhi. A water system was installed using water lifted to a storage tank from Rock Creek. Parks,
the civic center, and a company hotei were included in the plans. The Blue Lakes and Shoshone
Falls ferries were kept busy transporting across the Snake River all the materials that were
freighted from the railroad at Shoshone to build Twin Falls and the nearby towns. Newspaper
accounts relate that on some days as many as fifty wagon freight trains traveled the Shoslxone
Falls Road to cross the river at Shoshone Falls. Bids were opened to build a large comp:any hotel
in the center of town. The post office was opened, and the Twin Falls News began publication.
Cassia County conirnissioners also formed the Twin Fails election precinct and road district.
A lot was accomplished on the Twin Falls project in 1905. A brick kiln near the center
of Twin Falls provided building material for many of the first business blocks and some homes.
U7he.nthe gates were closed at Milner Dam in March, people went to Shoshone Falls in hopes of
scooping up gold in the dry bed of the Snake River. The Minidoka and Southwestern Railroad
reached Twin Falls and in December people gathered around the Perrine Hotel to admire the big
modern luxury hotel s~andingin't1xe middle of the desert with electric lights ablaze.
Other south side towns started soon aft.er Twin Falls. Kimberly started in I904 and Filer
in 1905. The Twin Falls Townsite Company laid out the townsite of Buhl in 1905. A water
system was installed and construction of the Ruhl I-Totel started. The Buhl town opening was in
April 1906. The railroad reached Buhl in 1907. Frank H. Buhl donated a city block and
$25,000, half the cost, for the large brick F. FJ. Buhl school that was build in 1908. Castleford
had its start when 'mother Carey Act project, the Ferguson Fruit and Land Co, was organized to
develop and sell five acre tracts of land that had been planted to apple trees.
The Bureau i f ~eclamationwas established by Congress in 1902. While the fledgling
Twin Falls project was being started under the provisions of the Carey Act, funding for the
Minidoka Project, the second reclamation project in the nation was authorized by Congress.
$2,600,000 was alotted in 1903 for co.nstruction of the Minidoka Dam and work started on the
Minidoka Darn in September of that year. Settlers began arriving on the project that same year
to find sagebrush desert with the dam and canal system years from completion. Most of the men
worked on construciion while the women cared for the family and Iivestock. The first water was
turned into the Minidoka North Side canal in 1907 and the Minidoka Dam was completed in
1909.
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By 1909 some of the money authorized to build the Minidoka South Side division had
been reallocated to other rec1an:mtion projects leaving only enough for completion of the purrips
and lift stations. The Bureau contemplated dropping the Minidoka south Side unit even thciugln
many settlers were already on their land. To complicate matters the time was approaching whet
the Bureau's filing for the South Side water would lapse. The South Side Minidoka Water Tlsers
Association was formed by the settlers and in an agreement with the government was autkiwized
to build the South Side canals. The Association discovered there were only about ninety (days to
ninety miles of canal were completed in the
build the canals and make beneficial prcof.
ninety days so enough water co~~lcl
be turned into the system and proof made. The entire project
was paid for with certificates of credit which became the medium of exchange for a whille. Later
the government redeemed the certificates at par.
Two Secretaries of the Interior and an ex-president visited the Minidoka Project:
Secretary James R. Garfield, son of President James A. Garfield, inspected the project in July
1908 and in September 1911 Secretary Walter L. Fisher came to personally see the progress of
the project. Ex-President Taft visited the project built during his administration.

,.

The Bureau planned three government towns for the Minidoka project: Rupert, Riverton
(renamed Heyburn), and Acequia. By the time Bureau engineers platted the Rupert townsite
several business buildings had already been constructed around the town square. Considered
squatters by the government and facing possible sale of tllc property where their buildings stood
the businessmen petitioned congress in 1906 to be allowed to purchase the lots. Congress
responded by passing a special act g m t i n g their petition. Rupert was incorporated in April
1906.
Across the river on the Minidoka South Side, I. B. Perrille and associates held a town
drawing for their new town of Burley on May 1, 1905. The Burley drawing was a festive event
with special excursion trains bringing people from Utah and across southe~mIdaho.
The Idaho Irrigation Company began construction of the canals on its Carey Act project
north and east of Shoshone in June 1906. The project was designed to irrigate 200,000 acres of
land with water from the Big Wood River, Little Wood River, arid Fish Creek. The company's
first land drawing and town oper~ingwas held at Alberta in June 1907. Alberta became Richfield
after new owners acquired the conipany in 1908. The construction of Magic Dam was
completed in 1910. 11.1a court case heard by United States Judge Frank S. Djetrich the Idaho
Irrigation Con~panyproject was limited to 65,000 acres until enough water could be found for
more land. Judge Dietrich's decision was upheld by the United States Supreme Court in 1922.
The project was enlarged when the United States Bureau of Reclamation built the MitnerGooding canal in 1927 to carry water to the Dietrich, North Shoshone and Gooding areas.
The North Side project started in 1907 when W. S. Kuhn, and his brother J. S. Kuhn,
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of Pittsburgl~,Pennsylvania acquired the Milner townsite and all the rights to develop an
irrigation projects in the southern part of Lincoln County from the Buhl inrerests. An agreement.
was also made at that time designating the proportional ownership and maintenance
responsibility of Milnc~Dam by the North Side and South Side companies. The Twin Falls
North Side Land and Water Company was organized to build the new project. Other companies
were formed by the ICuhn's to set up towns, build a railroad, distribute electricity from the
Shoshone Falls power plant, start banks and operate a telephone conlpany.
Expositions sh&wcasingproducts from the Twin Falls Tract were held in Chicago to
promote the new development on the North Side, Developing markets for the crops grown in
south-central Idaho was a major problem. Construction of the Kuhn projects provided the Twin
Falls Tract farmers the markets for their hay and grain, a necessity for the success of the Twin
Falls effort. The hundred of men and horses needed for the construction crews also provided a
source of suppiemental income for the new settle~s.
The first land drawing and Milner iownsite sale was held on April 22, 1907. In June
1907 the townsites of Jerome, Wendel and Hillsdale were selected. Both Jerome and Wendel
were named for sons of Kuhn. A second "L"was added to Wendel after it was founded. The
Kuhn's developed Jecomc as a model .imgation comnpany town with electricity, a water systern
and a modem hotel. Its opening was held on September 30, 1907. The second land drawing for
the North side project was held the. following day. Thousands attended and it was the largest of
all the drawings held. The ~eronleState Bank received about $2,000,000 for 60,000 acres sold
during the first week after the drawing. The Kuhn's Idaho Southern Railroad reached Jerome on
January 1, 1909 connecting the town with the LJnion Pacific Railroad at Gooding. In 1911 the
Oregon Short Line Railroad Company comp!eted constmction of its Rupert-Bliss Cutoff.
Both the Twin Falls project and the North Side system had water seepage problems. The
soil was so fine and deep on the Twin Falls project it held the irrigation water resulting in large
bogs. To solve the problem the Twin Falls Canal Company constntcted an underground tile
drainage system. The problem for the North Side canal was just the opposite. ?Vhen the first
water entered the canal at Milner in 1908 it disappeared into the underground aquifer. The North
Side canal could not hold water. The seepage created a new lake at Devil's corral: The flow of
Alpheus Creek increased so much that several buildings along its banks at the Blue Lakes Farm
were undermined and sank. New springs were created along the canyon arid the Row of others
was increased. To control the seepage concrete liners were placed in the canal. The North Side
Canal Company continues to cope with the porous rock that underlies its canal system.
The success of the North Side project depended on reliable storage. The seepage
problem caused the company to abandon the three storage reservoirs included in the original
project plans. Later the developers were forced by the state to construct the Jerome Reservoir to
Store water
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fvr the Second and Third Segregatioils. Like the canal the reservoir coilld not llold water anadit
had to he abandoned. An agreement was then made with the federal government for storage at
Jackson, Wyoneng. In 1910 the temporary darn at Jackson spang a leak and work stoppedi on
the enlarged replace~~~ent
dam when the Twin Falls North Side Land and.Water Company could
not make its preconstruction payments to the Bureau of Reclamation. The Kuhn's were forced
into receivership in 1.913. Their faj1,ure affected several irrigation projects, railroads, mosr of the
power plants on the Snake River, towns, large modein hotels, and a telephone col'ilpany. 'The
failure imperiled the status of the entire area.
In Minneapolis a Bondholders Protective Committee was formed. The committee
provided addirional fnancing and sent Russell E,. Shepherd to supervise the continuation of the
North Side project. Contract adjustments were made for the settlers so they could complete their
water contracts. The Bondholders also prepaid the cost of rebuilding the dam at Jackson so
construction could begin on that important part of the project. The irrigation water supply began
to stabilize in 1927 after the, formation of the American Falls Reservoir District and the
construction of the American Falls Dam.
Two other Carey Act projects were initiated by the Kuhn's: the Twin Falls Salmon River
project and the Twin Falls Oakley project. The Salmon River project was originally planned to
place nearly 128,000 acres of land under irrigation at a construction cost of $3,000,000. A large
concrete dam was built in the canyon west of Rogerson and the towns of Hollister, Rogerson,
Amsterdam, and Berger started. From the beginning the project was embroiled in legal action
because of the lack of water and the financial failure of the eastern capitalists. The settlers
company, the Salmon River Canal Company, took over management of the project in 1924 and
today about 35,000 acres are irrigated by the canal system. Three grain elevators still stand on
the Salmon Tract as a testimonial to the hopes of the p~oneerson this project.
Srnall dams and irrigation diversions had been placed in Goose Creek by the first settlers.
The Kuhn's forn~ed.the Twin Falls Oakley Land and Water Company in 1909 and built the
Oakley project to reclaim 43,893 acres. The Oakley Dam was the largest earth dam in the world
at the time of completion. After the Kuhn failure a committee of bondholders took over the
project. The lack of sufficient waier caused the project acreage to be reduced to about 21,000
acres managed by the Oakley Canal Company.
Several othe~Carey Act projects for south-central Idaho were initiated with the State
Land Board but either failed or were never started. Most notable of the projects was the Bruneau
Project which was proposed three times, first in 1908 and the last time in 1932 as the last Carey
Act project proposal in the stale.
One Desert Land Act project was started by the Deep Creek Irrigation Company. The
company built two dams and a canal system between Amsterdam and Hollister in 1906 after
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filing for 5,000 acres under the Desert Land Act. The project was surrounded by the Salmcin
E v e r Canal system. Severa! thousand Emit trees were planted but lack of water caused the:
project to fail.
In spire of the many problems and short water supplies the farmers were able to
successhliy add new crops &I the alfalfa hay and grain they had planted first. Sugar beets were
introduced and the construction of the Buriey sugar factory in 1912 made it possible to use the
beets for sugar instead of livestock feed. The factories at Paul and Twin Falls followed the
Burley pIant. The D. N.Ferry Company contracted 150 acres of dry beans in 1913. The Bean
Growers Association was formed in 1921 to market Idaho beans, especially the Idaho Great
Northern Bean. To supplement their incornes most farm fanlilies depended on selling or trading
milk and eggs in town for their groceries and other needs.

,.

From the beginning, schools had high priority with all the pioneers. There was a school
at Albion in 1875. The school at Bliss was started in a huge tent used by railroad construction
crews. Some classes were first started in homes or empty business blocks but the goal was to
provide a substantial and imposing structure as a fitting educational facility and a symbol of
permanency for the cornmul~jty.Buildings were built by community subscription or with money
donated by developers, The school buildings also served as community centers. The Idaho State
School for the Deaf and Blind began operating in 1910 on land furnished by Govemor Frank R.
Gooding. Not content with elementary and secondary education the people of south-central
Idaho have supported higher education since the start of the Idaho State Normal School at
Albion. The Methodists opened Gooding College in 1916 on land donated by Govemor
Gooding on the south edge of Gooding. After Gooding College closed in 1938 the State of
Idaho acquired the property arid used it for the Idaho State tuberculosis Hospital. The College of
Souther11Idaho opened in Twin Falls in 1964.
World War I was a time of shortages and hardships. Concern for the soldiers was on
everyone's mind as the area worked to fulfill quotas of sewing and Liberty bonds. The women
gathered in Red Cmss sewing groups where they knitted stockings, mufflers, and sweaters, and
rolled bandages to fill their quotas for the war effort. There were shortages of all kinds,
especially coal. Christmas in 1917 was especially bleak: eighty-seven me11 had left in one group
for military duty and the war effort overshadowed and subdued the traditional decorations and
celebration. Sorrocv was a constant compallion as each issue of the newspapers related the toll
from was casualties and the dreaded influeuza epidemic. Some towns had privately operated
hospitals but most towns turned vacant rooms or lodge halls into make-shift hospitals during the
epidemic. The Twin Falls County Hospital opened in June 1918. The Gooding Hospital started
operating on Novenber 16, 1918. Efforts by Jerome and Wendell after World War I resulted in
the Sisters of St. Benedict acquiring the Wendell Inn in 1922 and operating it as St. Valzl~tine's
Hospital untii St. Benedict's Hospital opened in Jerome in 1952.
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After World War I rnany of the women's Red Cross sewing groups organized as
community clubs. They devoted their energies to projects to benefit their local communities and
schools. Many also became members of the Idaho Federation of Women's Clubs, a strong
political force that worked on many statewide issues including welfare, health care, good roads,
and especially supporting Idaho products and businesses.
An extended drought began during World War 1.. '4 financial panic also started du:ring
World War I that became a recurring cycle of economic depressions. More banks failed in
south-central Idaho during the early 1920's than during the Great Depression.
Rapid growth on the Twin Falls tract resulted in the division of Cassia County and
creation of Twin Falls County in 1907. When Gooding and Minidoka counties were forrntsd
from Lincoln County in 1913 Wendell made an unsuccessful attempt to have the unfinished
Wendell Inn used for the Gooding County courthouse.but Governor Gooding prevailed and
Gooding became the county seat. Rupert was named the Minidoka County seat. Lincoln County
was divided for ihe last time in 1919 when Jerome County was formed. Also, Burley became the
Cassia County seat in 1919.
I
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The rough dusty historic trails were used to meet the regions transportation needs until
better roads were needed for automobiles. After World War I the old trails began to give way to
better roads and the ferries were replaced by bridges. Construction began in 1922 on the
Gooding-Rupert segment of the North Side State Highway which was also known as the BoiseYellowstone Route. License plates from across the nation appeared on the streets of the town
and in the new auto c a p s . Construction of U.S. Highway 30, known as the Oregon Trail
Highway, foIIowed. As local highways joined each other the north-south highway connecting
Canada with Mexico slowly exiolved into U.S. 93. It was completed on the North Side in the mid
1950's. Construction began in the 1960's on Interstate S0/84, the last major highway to be
coristmcted in the area.

1

For many decades south-central Idaho had to depend on ferries for passage across the
Snake River until bridges c o ~ ~be
l dbuilt. At least twenty fei-ries operated on the middle Snake
River at one time or another as cross-river Iink for the roads and trails. The Blue Lakes Bridge
was opened by Perrine in 1911 and one at Clear Lakes opened in 1912. Tile .Murtaugh Bridge,
and first toll-free bridge, was completed in 1917. The Hansen Bridge, completed in 1919, was
the first structure to span the canyon rims. Owsleys Bridge was opened in 1921 and in 1926
work started on the Twin Falls-Jerome Intercounty Bridge. Nine month later it opened as a toll
bridge. It was the highest cantilever bridge for its length in the world. Renamed the Perrine
Memorial Bridge i r was later purchased by the state and the toll removed.
Fish Farming was pioneered by Alpha Kinsey in 1909 when he started a small operation
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at Devil's Corral. Later he started another one at Shosllone Falls. Otk~ersmall fish farms
followed along the Snake River during the next two decades. The modern c o m e r c i a 1
aquaculture industry had its start in 1920 when the Snake River Trout Company began operating
at Clear Lakes. The constant water temperature fronl the springs fed by the North Side. aquifer
made il possible for the early fish farms to evolve into an important aquaculture industry. Abont
ninety percent of the trout sold commercially in the worId come frorn the local area. 'The
National Fish Hatchcry was built south of Hagerman in 1933. The Idaho State Fish Hatchery
opened near the federal operation in 1947.
There was some growth in tile 1930's In spite of the drought and depression. Civilian
Conservat~onCorps camps were opened 13 several places. Among the Public Works
Administration projects completed were schoolhouses, courlhouses, and the Idaho State Bird
Farm.
Sun Valley was opened by the Union Pacific Railroad in 1936. Special ski trains
carrying movie stars and other notables went through Shoshone on the way to the new ski resort.
When Sun Valley was used as a naval hospital during World War I1 the trains calrietl wounded
sailors to the resort.

,.

A wholesale exodus of men and w o m e ~to~the armed services or war plants occurred
during World War 11. The area coped with labor shortages, rationing, and blackouts. In 1.942
the Minidoka War Relocation Center was built in the desert north of Eden at Hunt to hold ten
thousand Japanese detainees. The Japanese from Bunt and the German prisoners of war from
the military camp near Paul are credited with providing the manpower that saved the local crops
from 1942-1945. .h1946, after the Hunt Relocation Center closed, the relocation land was
transferred to the Bureau of Reciamatioil and opened to farming.
Farm technology began a process of continuing evolution after World War 11. More and
more sophisticated machinery replaced the horse and first tractors. The lmnd work required to
raise hay. beets, and potatoes gave way to niechnnized equipment. Large irrigation wells began
tapping the aquifer. Gated pipe, siphon tubes, hand-set sprinkler lines, and high-tech circular
sprinklers have nearly made the irrigation shovel obsolete. The combination of controlled
sprinkler irrigation and sophisticated machinery has made potatoes one of the important crops
for the area. Technology has also caused the humble potato cellar to be replaced by controlled
temperature storage units. Hay, grain, beets and beans continue to be significant crops.
Since the beginning of the irrigation projects dairying has been an important part of the
economy. There was a time when milk cans lined country roads waiting to be transported to the
creamery by nlilk truck. That scene vanished with the arrival of Grade A dairy regulations.
Today, the family herd of cows has been replaced by high-tech dairies that milk thousands of
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cows daily. The dairies and cattle feeding operations provide a ready market for the high quality
alfalfa hay grown iri the valley. Beans, heels, and grain are still important. basic crops in the
fanning rotation cycle. The final lai.id drawings were held in 1956 and 1957 for the A & B
Irrigation District, a deep well irrigation project on the Jerome-Minidoka county line. Hundreds
of ~housandsof acres of land in south-central Idaho are irrigated with water from the Snake
River and its tributaries. The Twin Fails and North Side systems each deliver water to 150,000
acres.
Manufacturing in the area was pioneered by the flour mills, milk processing plants, and
beet factories. The modern potato processing industry started when a potato dehydration plant
began operating in 1946. Other manufactured products have included hosiery, windows, boxes,
and plastic products.
Tourism and recreation have developed as the newest industry. Hundreds of people
enjoy the uea's many golf courses. People from around Lhe world visit the myriad scenic and
historic sites.
Hist.ory in soutll-central Idaho, bath prehistoric and modern, centers around the Snake
River and its tributaries. Tne economy, the iowr~sand cornnlunities, electricity, manufacturing
and industry, and agriculture are dependent ort the Snake River for continued existence. The
collapse of any portion of the foundation of the structure that has been built would be disastrous.
The periodjc drought cycles serve as reminders that without water the entire region could,
probably would, quickly revert to the original great sagebrusli covered desert of the Snake River
Plains.
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WATER QUBLBTY

SECTION
(Revised 2882)

PREFACE
The Middle Snake .River Study Group (1989-1991) was a joint effort among the counties of
Gooding, Jerome, Lincoln and Twin Falls to address water quality problems with all surface
water in the Middle Snake River Region. The planning document now known as the
Coordinated Water Resource Management Plan has been adopted by Gooding, Jeroilie, Lincoln.,
Twin Falls, Cassia and Minidoka counties. The commission duties and responsibilities are set
fozth in the authorization section of this document. The plan was expanded to include a section
on the history of the region and a section on water quantity in 1995. The economic portion o f
the plan was added in 1996. Ground water quality was incorporated in the plan in 2002.
Ground water issues first began to be addressed by the Middle Snake Regional Water Resonr,ce
Commission in 1995. The probleins with ground water qual.ity, which were first apparent in
Gooding and Lincoln counties, were. brought by those counties to thc commission for attenticin i n
1995. Between 1995 and 2001 additional ground water quality data was collected by the USGS
to facilitate the j,ncoq~oraiionof ground water quality into the Coordinated Water Resource
Management Plan.

Planning Area:
The plan encoInpasses all sufface and ground water resources in and running through the
counties of Cassia, Goading, Jerome, Lincoln, Minidoka and Twin Falls. All six counties are
located in South Central Idaho and five of the six counties border the Middle Snake River.
Lincoln County, while not bordering the river, i s an integral participant because of agricultural
return flows, the interaction of the aquifer and the Little and Big Wood Rivers which are major
tributaries to the Middle Snake. The southern boundary of the region is the Idaho-Nevada border
and it's western boundary is the Twin Falls-Owyhee county line and the Gooding-Elmore county
line. The north bouatlary is the Gooding-Camas county line and the Lincoln-Blaine county line.
The east boundary is the Minidoka-Blaine county line and the Cassia-Power-Oneida county
lines. The area contaiils about 7,800 square miles and has a population exceeding 125,000.

Situation:
The planning area is a part. of the Snake River Basin located in sorrth central Idaho. The Middle
Snake River, in our definition, includcs all surface water and the underlying aquifers. The
region's water is impacted:
* Recreation, tourism and fish and wildlife
* Private, municipal, industrial uses
* Hydroelectric dzvelopment
~ g r i c u l t u r auses
l
1
!

Recreation and Totarism: Recreation and Touris111is increasing along the Middle Snake River
corridor. More people are moving to the area because of job opportunities and retirement. Local

corrmunities along with regional and state agencies are also doing a better job of promoting the
areas many tourist and recreational attractions. As more people move into or visit the region,
there will be increased pressure on existing accesses to the regions water ways.

PPydro Power: Relativeiy inexpensive hydro power has been a major player in building the
regional economy. It has helped to make the desert blooni and bring manufacturing and othe~
jobs to the area. With only five reinaining rapids in the Middle Snake river, hydro power
Eacilities, under current technology, on the river is considered by many to be fully developed.
Irrigated Agriculture:
Approximately 609,000 acres are irrigated wicll water frorn the Snake River and it's tributaries in
the planning area. Additionally farmers irrigate roughly an additional 458,000 acres from deep
wells. In the past 10 years the %mount.of irrigaied agricultural land has steadily declined due to
urbanization and land retired with the associated water going to other uses such as livestock
operations. Many perennial streams and agricultural drains contribute irrigation tail water lo the
Snake River.
!
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Confined Animal Feeding Operation:
Many large dailies and feedlots are located in the six-county area. These operations typically
include feed yards and waste water lagoons which, if constructed or maintained improperly, can
increase nutrient ioads to both above ground and underground water resources within the region.
A second, and possibly more important, risk for increased nutrient loading is the improper
application of manure to fertilize agricultural land. As of Suly 2001 all dairies are required to
have nutrient management plans for the application of livestock waste on their facilities. Beef
cattle operations will be required to have the same plans by 2005.
Non-irrigated agriculture:
Non-irrigated agriculture land includes livestock grazing and dry land farming. These uses may
also contribute to the degradation of the region's above ground and under ground water
resources. Poor dryland farming practices can increase the risk of erosion causing nutrient and
chemical bearing sediment to enter rivers and streams while cattle can damage stream banks
f
as well ad adding to nutrient levels.
causing erosion and ~ n o f problems
Private, Industrial and Municipal Waste Treatment:
Point source dischargers requiring NPDES permits include cities such as Jerome, Buhl, Filer,
Twin Falls, Hagerman, Hansen, Gooding, Burley, Heybum, Richfield, Shoshone and Paul. In
addition to the above cities who have NPDES permits the f~llowingcities have either lagoons
with land application or total containment: Albion, Wazelton, Eden Castleford, Wendell, Declo,
Rupert, Muriaugh and Djetrich. In addition to the rriunicipalities there are several private and
industrial waste wata: treatment facilities within the region.
The problem illcreased use of the Snake, coupled with periods of low flows, can trim parts of a
r a. weed-choked shadow of its fomer self. Recent studies show that we
once vigorous r i ~ e into

have reached a point where good water years will make Iittle difference unless accompanied by
reductions in nutrient, chemical and sediment loading. Other recent studies show increasing
nutrient loads to the regions groundwater supply. Elements such as nitrogen and phosphorus are
indicators of other potential problems which can effect. both ground and surface waters in the
region.
Solutions to these kinds of problems cannot be successfully irnplelnented on a piecemeal basis.
Since the probIems with the water quality of the Middle Snake area extend beyond the individ~ial
county borders, a multi-county approach is required. By combining their efforts, counties can
ensure that the needs of each county can be met without creating unequal hardships. A locally
developed plan has the advantage of local input and control of solutions, which recognize the
economic and social needs of the local community.

POLICY STATEMENTS
Tile foIlowing policies are intended to clarify the intent of Cassia, Goocling, Jerome, Minidoka,
Lincoln and Twin FaIls counties as the means of dealing with cllrrent and future events
influencing water quality in the Middle Snake region.

IT SHALL BE THE POLICY O F CASSIA, GOODPNG, JEROME, MINlDOK.4,
LINCOLN AND TWIN FALI.,S COUNTIES TO:

i

I
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1.

Maintain a strong economic base in the Middle Snake River region by adopting ordinances
and encouraging regulations to ilnplenlent technologies which will preserve or improve
water quality in the region.

2.

Insure that federal.,state and regional agencies provide adequate financial resources to
enforce current Iaws regarding water issues as they relate to the Middle Snake River
region. All means-political, financial and legal - will be used to seek enforcement of
current Iaws.

3.

Request federal, state. and regional agencies review discharge standards to determine if
current water quality standards will preserve or improve water quality in the region.

4.

Work actively to institute reductions in the discharge levels for chemical, physical o r
biological contaminants when current levels are found to be jeopardizing water quality.

5.

Seek legislation which will allow communities to adopt ordinances which p e m i t more
local confro1 of water quality and quantity issues. This will allow communities to better
address needs based on local condition.

6.

Work actively to ensure a coordi~latedeffort among federal, state and regional agencies in
the i.mp1emerttation and evaiuation of the Coordinated Water Resource Management Plan
for the Middle Snake River region.

7.

Provide direction for community efforts to improve the general condition of the water in
the Middle Snake River region. Clubs, schools, civic organizations, industries and
individual citizens can play an iznpc~rtantrole in improving the region's water resources for
all to use and enjoy

8.

Encourage the preservation of existing wetlands and develop additional wetlands and
settling ponds in the Middle Snake Rixierregjon. Wetlands and settling ponds are
effective in remov.ing chemical, physical and biological contaminants from return flows
and provide valuable wildlife h ab'itat.

i
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9. Discourage development 111 the region which will negatively i m p c t thc quality of the
region's water resources.
10. Support research and developinent of possible economic uses for contamirlants or potenha 1
contalninants.
11. Promote sharing the burden of preserving or improving water quality in the region arnnng

those who enjoy and use the resource.
12. Initiate efforts on a state and local level which will create finailcia2 and other incentives to
water users to both conserve and improve the quality of the regions water resources.
13. Provide education for the people of the Middle Snake River region on our water resources,
their uses and importance oE water quality.

14. Maintain existing free-flowing stretches of the Middle Snake River to enhance waler
quality and support recreation and fish and wildlife values.
15. Discontinue use of unlicensed injeciior~wells which contribute contariGnants to the ground
water supply.

16. Encourage and support the deveIopmen",of new technology including Best Management
Practices (BMPs) which will reduce contamination of the waters in the Middle Snake River
region.
17. Coordinate planning efforts with upstrean] and downstream water users with regard to
water quality and quantity issues.
18. Encourage federal, state and local agencies lo insure the accuracy and uniformity of
compliance data and, after analyzing all available water quality data, to issue written
summary reports to the public.
19.

Ensure that water usage and diversion of water by all water users are in compliance with
Idaho Department of Water Resources permitted water rights.

20. Work with and encourage the Idaho Department of Agriculture to require state
certification of laboratories used for monitoring water and soils in Idaho.

RIECmATI'LON, TOURISM, FISH AND WILDLIFE
SITUATION STATEMENT
The use of the Middle Snake River region is important to the Magic Valley as a
recreational and aesthetic resource. Currently, the condition of the river has impaired the use of
the region for these purposes. Tourisin is an importanl source of income to the region. The
number of visitors spending time in the Magic Valley is largely dependent on the quality and
quantity of the water in the Middle Snake River. In past years, local residents have enjoyed the
use of the river for recreation purposes. Cuneiltly, inany areas have become unsuitable for this
pnrpose. The need for additional recreational opportunities is expanding faster than the
development of those opportun.ities.If the area is to expand its use of the resource for visitors
and recreation, the water quality in this reach of the river must be inlproved.
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Use of the Middle Snake for recreation and tourism will contribute to water quality
degradation if the area is not developed utilizing a plan which addresses the potential for water
quality degradation. Limited access ro the river combined with more users may also concentrate
use, resulting in increased water quality problems. Sediments levels in the tributaries and direct
runoff into the river can increase due to increased use of unimproved river accesses,
campgrounds and trails. Increased ilse of campgrounds may result in increased amounts of trash.
Septic facilities, where they exist: may not meet current Health Department guidelines.
GOAL A: Improve the water quality of the Middle Snake River to enhance fish and wildlife
habitat, increase recreation opportunities and increase potential for tourism.
OBJECTIVE A01: Create additio~ialriver accesses to spread the use of the river
along a greater area. Maintain current and future accesses to
reduce potential erosion, which contributes sediment to the
river.

STRATEGIES:
A01.a Seek both public and private means of developing new multiple-use
accesses to the river which meet currently established standards.
A01 .b

Insure proper maintenance of accesses to prevent erosion by
involving appropriate governmental and private entities.

A01 .c

If a current river access is deemed to be undesirable, that access
should be closed or restrictions imposed on its use. Corrective
action should be taken to improve recreational opportunities.

A0l.d

Enforce cul~enrand future regulation on access lo the river.

A0l.e

Discourage the development of recreation and tourism
Opportunities along the Middle Snake which increase tile potential
for water quality degradation.

OBECTIVE A02: Increase public awareness of the water quality situation in
the Middle Snake River Area.
STRATEGIES:
A03.a

A03.b

Develop an education and infor~xationcenter which will focus public
attention on all aspects of water usage and water quality in the
Middle Snake River Area.
DeveIop educational materials whjch will emphasiz,e all aspects of
uses of the water in the river as related to water quality. Slide
S ~ ~ O Mnewsletters,
~S,
and pamphlets co~tldbe used to disseminated
the information. Dissemination of the information will become a
responsibility of local, state, and federal agencies and
organizations.

HYDRO POWER
Slj;llTEATBONSTATEMENT
The Middle Snake has been highly developed as a source of hydro power. This resource
has heen instrumental in the development of the Magic Valley. In addition to clean, economicai
power, hydro power has increased recreation opportunities including boating, fislung, and
campground facilities. The darns provide still water which traps sediment and nutrients from the
river. While this may be beneficia.! for downstream users, it has had a negative impact witkin the
Middle Snake reach.
The development of Iiydro power in the Middle Snake has reduced the arnount of wetlands;
adversely altered fish and wildlife. habitat: reduced oxygen levels in the water; reduced the
nalural cle,msing ability of the river; and raised the temperapa of many portions of tile river.
Recent technology in hydro power, such as low head systems and cogeneration plants, have
coinpounded water quality problems associated with hydro power. Dams and diversions have
eliminated long, free-flowing stretches of the river, affecting fish migration patterns which are
essential for the reproduction of several species.
GOAL A:

Limit the development of all types of hydro power facilities on the Middle Snake
River.

OBJECTIVE A01: Allow no development of hydro power facilities on the Middle
Snake River which will eliminate the free-flowing reaches of the
river or which wiII contribute to water quality degradation.

STRATEGIES:
A01 .a
A0l.b

GOAL B:

Minimize size and number of artificial impoundme~~ts.
Maintain current wetland habitat or mitigate to compensate for loss
of habitat.

Encourage the developrnertt and implementation of new technology which will
reduce or eli~ninatethe negative impacts of currenr faciIities on the Middle Snake.

OBJECTIVE 801: Encourage adoption of new technologies (related to water quality)
to be incorporated into the facilities at the time of relicensing.

STRATEGIES:
B02.a

Maintain current storage capabilities by reducing sediment loading in
reservoirs. Reduce erosion and solids entering the river which are
responsible for reducing the capacity of the reservoirs.

B02.b

Investigate the feasibility of dredging sediment from the reservoirs to
increase storage capacity in the existing system.

B02.c

Minirnize daily peaking operations related to power generation by
encouraging power conservation.

PRIVATE, MUNICI[PALAND INDUSTRIAL WASTE TREATMENT
SITUATION STATEMENT FOR SUXWACE AND
GROUNDWATER QUALITY

Many nrunicipalities within the Middle Snake 'River drainage area discharge from their
waste treatment plants into the Snake River or one of its tributaries, while other cities use land
application methods ofhandling waste. Additionally, there are an increasing number of septic
systems being used. Some older systems still discharge into injection wells or open ditches.
These practices pose a potential threat to the water quality from organic, bacteria, nutrients,
suspended solids, and heavy metal loading. Runoff and seepage from municipalities contain
heavy metals, petrolenm products and sediment which also contribute to water quality
degradation. As population and industrial activity increase within the region the quantity and
quality of the reg,ions water may be adversely affected.
Public, private and industrial water uses can also result in discharges containing sediment,
organic, toxins, bacteria, nutrients and suspended solids. Without proper appliciltion, treatment
and monitoring of these discharges, the potential exists for contminatlon of the aquifer and the
river. Future water needs may also contribute to water quality problems within the region.
GOAL A:

Improve the surface water quality of the Middle Snake River region as related
to private, municipal and industrial uses.

OBJECTIVE AOIA:

STRATEGIES:
A0l.a

Assure the quality of the water being discharged into the
Middle Snake River or its tributaries from municipal and
industrial sources.

Monitor current and future discharges into surface water by
municipalities, private entities and industry into the Middle Snake
River region.

AO1.b

Encourage local government to inventory current data 011 water
condition within the region to identify current water quality
problems and take steps to correct those problems until sustainable
standards are met for the designated use.

AO1.c

Encourage local government to pass and enforce land use planning
ordinances regarding public, private and industrial waste treatment
systems that will provide pr,otect.ion for the surface waters of the
Middle Snake region.

GOAL B:

AO1.d

Municipalities, private entities and industry are encourage to update
equipnlen( and implement new technology to reduce biological,
chemical and physical contaminants from being discharged into the
surface water resources in the Middle Snake River region.

A01 .e

Encourage lreatmerit of runoff to insure that contaminants are not
introduced into the surface waters of the Middle Snake region.

Protec? and improve the ground water quality within the Middle Snake River
region as related to municipal, industrial and private uses.

OBJECTIVE B01: Assure that waste water from municipal., industrial and private sources
does not degrade the aquifers within the region.

STRATEGIES:
BOl .a

Require residential subdivisions to use municipal waste treatment
systems unless it has insufficient capacity and the municipality is
unable to expand the system within a reasonable period of time. If a
municipal system is not available, the developer must insure the use of
septic systems which incorporate engineering based on soil type,
geology, depth to ground water, and nutrient and biological
infohation. The resulting system should be based on the best
available science to minimize any negative impact to the aquifer.
Residential wells in the development are to be tested, as deemed
necessary, with the results of those test being reported to the South
Central Health District.

B0l.b

Recommend that all rural residents in the region test their wells and
septic systems at regular intervals and as deemed necessary.

B0l.c

French drains, shallow injection, wells and filtration ponds are to be
constructed to a standard to remove contaminants from the water being
discharged Lo the aquifers of the region. Municipalities, industry and
private entities, however, are discouraged from using french drains,
injection welIs and filtration ponds as an alternative to treatment of
runoff by waste treatment systems.

BOl .d

Insure the enforcement of current regulations

1301.e

Insure the use of the best information available in developing land use
plans including hydrology, geology, soil types, and nutrient and
biological infonnation.

B01.f

Encourage the utilizatioi~of new technology and new information Lo
create standards of practice and reduce the possibility of
cantaninatjng gxound water.

BO1.g

Continue to monitor ground water data as i t becomes available as a
means of identifying the need for additional action. A11 ground water
data collected by various state and federal agencies must be stored by
the Idaho Department of Water Resources.

B0i.h

Provide for the education of the public as related to ground water
issues including ground water protection, methods of monitoring and
the results of monitoring the aquifers within the region.

BO1.i

Insure rhe continued development and updating of regional ground
water probability maps for nitrates.

B0l.j

Pro-actively identify water quality issues utilizing tools such as
monitoring. The Middle Snake Regional Water Resource Commission
will identify and utilize the resources available through local, state and
federal agencies to assist in identifying and improving watex quality
within the region.

BO1.k

Inform state and federal elected and appointed officials to help
implement new policies or to secure funding for needed monitoring or
other programs related to ground water quaIity in the region.

ROl.1

Encourage industrial and commercial developments to use municipal
waste treatment systems, where feasible. If a municipal system is not
the best way to treat the waste, the developer shall have engineered a
private waste treatment system based on the best available data on soil
types, geology, depth to ground water, and nutrient, chemical and
biological information. The construction and use of adequate
monitoring wells is encouraged with samples analyzed at regular
inlervals with test results being forwarded to the appropriate agencies.

BO1.m

Municipalities are encourage to work with industriai and commercial
developers when developing new or increasing the capacity of existing
municipal waste treatment facilities.

FIELD
AGRZCPILTUMQ
SITklWTICaN STATEMENT

Agriculture is the primary user of water in the Middle Snake Region and is also the
mainstay of the economy in South Central Idaho. In the six county area making up the Middle
Snake region there are over 3,700 farms encompassing over 1,224,000 acres. Most of the
irrigated lmds range from X to 11 inches of rainfall annually so crop production in most of the
region is impossible without additional water. Much of the irrigated land has been converted
over the years to sprinkler irrigation. Tflis conversion has led to a reduction of waste wate:r
return flows to the rivers within the region. The availability of three phase power and the
reduction in labor costs were contributing factors in the sprinkler convession.
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Surface irrigation water management practices result in retum flows which are typically
higher in biological, cheii-lical and physicaI contaminants than when it was laken from the rivers
and aquifers of the region. Some in,jection wells are still being used to provide drainage for tail
water, which may also contribute contarninants to the aquifer. Surface irrigation plays an
important role in recharging the aquifers, but care must be taken to limit biological, chenucal and
physical contaminants from this source. The following goals, objective arid strategies have been
developed to meet the overall objectives of this plan.
GOAL A:

Encourage conservation of water to allow for fu~ureuses within the Middle
Snake River region.

OBJECTIVE A01: Use only the amount of water necessary on crop lands to meet the
needs io the specific crop being produced.
STRATEGIES:
A01 .a

AO1.b

GOAL B:

Provide educational programs on proper irrigation water management
in regard to crop requirement, irrigation scheduling, soil water holding
capacity and consumptive use.
Encourage installation of water saving devices such as sprinkIer, gated
pipe, concrete ditches, drip systems, soil moisture censors and
additional monitoring by crop wealher stations and feed back systems.

Improve the quality of return from crop production

OBJECTIVE BOI: Reduce the amount of biological, chenical and physical contaminants
being discharged in irrigation relurn flows.

STRATEGIES:
B0l.a

Encourage the use of best management practices (BMP's) such as
irrigated management, water conservation, residue management,
minimum, reduced, and delayed tillage, sprinkler systems, proper
furrow length, vegetative filtration strips, cropping systems, grass
waterways and the use of polyacrylarnide (PAM).

BO1.b

Encourage continued research and adoption of new BMP's to reduce
sedimentation, loss of nutrients and leaching to nutrients.

B0l.c

Continue education programs of Soil Conservation Districts and the
University of Idaho Cooperative Extension Service to demonstrate and
improve BMP's.

BO1.d

Encourage canal companies and farmers to develop wetland and
settling ponds to remove sediment, nutrients and chemicals fxom
irrigation return flows. Also, encourage the continued improvement of
existing wetlands and settling ponds.

BOl .e

Encourage increases in local, state and federal funding for agricultural
water qnality projects in the Middle Snake region.

BO1.f

Encourage education and enforcement of the Idaho Stream Protection
Act which pertains to stream alteration projects.

BO1.g

Encourage Soil Conservation Districts in the Middle Snake region to
Coordinate planning, iinplementation and funding for water shed
treatment. Using BMP's to meet the TMDL clean water requirements.

OBJECTIVE B02: Implement improved irrigation management and soil fertility
management to reduce movement of biological, cllemical and physical
contaminants through the soil profile to surface and sub surface water.
STRATEGIES:
BO2.a

Match animal waste, agricultural solid waste and chemical fertilizer
application with crop usage of nutrients.

R02.b

Match inigation applications more closely to evapo transportation
(ET)based on specific crops and soil types.

BO2.c

Encourage additional research by the University of Idaho and the
Agricultural Research Service on nutrient movement in soils and crop
use.

GOAL C:

1302.d

Encourage additional private, state and federal funding for research
into nutrient movement in soils and crop use to supply additional data
to refine the University of Idaho's fertilizer guides.

B02.e

De\ielop education programs in parlnership with soil conservation
districts, canal companies, school systems and others concerning
proper usage of nutrients in the Middle Snake region.

B02.f

Encourage continued research for new voluntary and mandatory
BMP's by the Idaho Department of Agriculture and others to reduce
nutrlent loads in the areas or the region where nitrogen inputs tzxceeed
plant uptake.

Increase monitoring and enforcemen1 of non-point water quality standards on
discharge to the rivers and aquifers of the region.

OBJECTIVE C01: Increase monitoring of discharge associated with crop production and
storm runoff.
STRATEGIES:
COl.a Systematically monitor return flows of concenl as identified by the
Department of Environme~~tal
Quality.
C0l.b Encourage the assessment of problem areas for ground water quality
including point of use and points of contamination.
C0l.c Encourage the identification of site variability so that ground water quality
data may be interpreted accurately.
C0l.d Syetematically evaluate state and federal parameters for TMDL's to
determine acceptability of discharge.
C0l.e

Er~couragethe e\ialuation and disseminalion of ground water quality data
including trend information and site variability.

COl.f

Identify any areas where current and future use of ground water for
drinking water supplies may pose a public health threat.

C0l.g

GOAL D:

Encourage the developnient o l products such as geographic
information systems and probability mapping which will facilitate
management decisions regarding the resource.

Protect ground and surface water from potential site specific contamination from
agriculture and agricultural related industries.

OBJECTIVE D01: Incrrase enforcement and monitoring of potential site specific water
quality programs and standards to rivers and aquifers of the region.
S'TRATEGIES:
D0l.a Increase monitoring and enforcement of regulations for Agricultural
chemical storage and handling, chemical mixing and loading, chemical
application practices, chemical waste disposal and chemical spills, solid
waste djsposal, deep and sl~allowinjection wells and other underground
disposal methods and well construction and abandonment.
OBJECTIVE D02: Work with federal, state and local agencies to increase the
effectiveness oE regulator programs.
STRATEGIES:
D02.a Work with and encourage legislators and agencies to fund regulatory
programs.
D02.b Encourage all regulatory agencies to do an annual report covering
accomplishments of all regulatory programs dealing with water quality
within the Middle Snake region.
D02.c Utilize education as the first step in the regulatory process.

ANrnAE
AG)RSCUP,TUm
SBTUAgION STATEMENT

Animal Feeding Operations (AFO's) and particularly the dairy industry has a major
impact on the regional economy and many businesses throughout the region are supported in
whole or in part by that industry. At the present time the dairy industry in Idaho ranks 6thin the
nation and our region accounts for aboui 65% of the states total millc producrion. Beef
production also has an impact on the regions economy, but is less easily quantified as there are
only a few small feedlots within the 6 counties. Idaho is ranked Idthin the nation for beef cattle,
but this region only has 18% of the state's total.
AFO's have grown in number and size, creating an increased potential for contamination
of surface and ground water from runoff and leaching. In some cases producers are improperly
applying both solid and liquid livestock waste to farm land increasing the risk of contamination
to surface water and, over time, ground water. Areas of the region that feature high water tables,
fractured basalt or coarse underlying material are of particular concern for ground water.
Research into new technologies are ongoing for waste handling and feed requirements. Current
research suggests that reduced phosphorus in feed rations will reduce phosphoreus from ani~nal
excretion without affecting productivity.
Enforcement of AFO regulatioils have been improving, but agencies still lack adequate
resources to meet the demands of increasing regulations and animal numbers. Cunent
regularions require monitoring of containment facilities and the management of nutrients applied
to crop land.
Aquaculture has developed into an important industry within the Magic Valley. The
Majority of the water used in fish production comes from underground springs along the walls of
the Snake River Canyon, but a few fish facilities are located on tributary streams. Fish
propagation facilities are non-consumptive water users, and waste management is an integral
part of facility design and operation. Facilities currently operate under NPDES permits and a
TMDL with strict limits on the amount of nutrients and settleable and suspended solids allowed
in the water leaving a facility. Regular monitoring of facility discharge for total phosphorus has
provided much needed data on the actual impact of aquaculture on the Middle Snake River.
Future reductions in the discharge of phosphorus will iargely depend upon the results of research
to improve fish feeds. Current limits are enforced and future limits on solids and total
phosphorus must be based on sound scientific evaluation of good data.

1. Animal Feeding Operation (AFO):
Animal Feeding Operation are agrjculturai operations where animals are kept and raised in
confined situations. RFO's generally congregate animals, feed, manure, dead animals and
production operations on a small land area. Feed is brought to the animals rather than the
animals grazing or otherwise seeking feed in pastures. Animal waste and wastewater can
enter water bodies from spills or breaks of waste storage structures (due to accidents or
excessive rain), and agriculturai application of manure to crop land.
2. Concentrated animal feeding operations (CAFO):
A CAFO in an animal feeding operation that has more than 1,000 animal units (AU) or has
301 to 1,000 AU and wastes are discharged through man-made conveyance or directly into
U.S. waters, or is designated a CAFO by the permitting authority on a case-by-case basis.

3. Animal unit (AU):
(A11 livestock) 1,000 pounds equal 1 animal unit. (All counties are encouraged to adopt
this standard).
I
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GOAL A:

Improve management of the water resources to address current water
quantity needs.

OBJECTIVE AOI:

Better manage the amount of water used in animal feeding
operations (AFOs).

STRATEGIES:
AO1.a Encourage producers to reduce the amount of water used to manage
manure.
A0l.b Where applicable, encourage the recycling of water used, particularly for
facility cleaning and animal consumption.
A0l.c Replace liquid flushing systems with dry systems such as scrapping,
vacuuming, composting, etc.
OBJECTIVE AO2: Use manure management systems that will allow the producers to
transport nutrients to other areas which will provide for greater
dispersion.

STRATEGIES:
A02.a Encourage the use of livestock composting technologies
A02.b Encourage the use of anaerobic digesters to stabilize the nutrients and for
electrical generation and odor management, particularly in areas of the
region found to be susceptible to ground water contamination.
A02.c Encourage the use of field injection systems for liquid manure application
at agronomic rates.
GOAL B:

Improve thequality of return flows and groundwater.

OBJECTIVE B01: Reduce nutrients in runoff and leaching on crop land where livestock
waste has beec applied.

STRATEGBS:
B0l.a Ensure compliance with state and federal regulations and local guidelines
for livestock operations. These include containment of livestock waste
and the nutrient management plan which provide provisions for the
application and handling of nutrients.
BO1.b Encourage the use of the state's AFO siting committee by county
government.
B0l.c Encourage the timely incorporation of livestock waste to reduce the
potential of contaminated runoff.
BO1.d All livestock waste applied to crop land must be matched to the nutrient
needs of the crop.
BO1.e Encourage proper irrigation practices to reduce the possibility of leaching
nutrients to the aquifer.
BO1.f Encourage the matching of facility design and other management
requirements of a proposed or modified AFO site on the susceptibility of
that site to ground and surface water contamination.
BO1.g Encourage the continuous education of operators in the proper
implementation, evaluation and modification, if necessary, of the required
nutrient management plan.

BO1.h Encourage more research and development to improve water and waste
management systems and to reduce phosphorus in feeds.
OBJE~CXVEBO2: Coordinate the monitoring and evaluation of data for discharges
associated with aquaculture production.
STRATEGIES:
B02.a Encourage the use of best management practices and waste handling
technology at all fish propagation facilities.
BO2.b Co~itinueaccurate reporting and encourage a comprehensive evaluation by
the Idaho Department of Water Resources, Department of Environmental
quality and the Environmental Protection Agency on flow, solids and
nutrient data.
B02.c Encourage research into fish feeds and waste that will reduce nutrients and
waste management techniques to reduce solids.
OBJECTIVE 3 0 3 : Encourage public and private entities to better coordinate the
monitoring for discharge associated with agricultural production.
STRATEGIES:
B03.a Encourage state, federal and private entities who are responsible for
monitoring in the region to develop and implement a regional coordinated
monitoring plan.
B03.b Encourage all public and private entities involved in monitoring programs
to aIlocate adequate resources to create a coordinated evaluation and
reporting system.
B03.c Continue to evaluate standards and parameters that are currently being
used to determine acceptability of return flows to the Middle Snake water
shed. (Nutrients, solids and water temperapare).

GROUND WATER RECHARGE
SITUATION STATEMENT

There has been much discussion, both at the state and local level concerning recharge
efforts to the aquifer systems in the Magic Valley, but attempts at doing so have been very
limited. Ground water levels appear to be dropping for several reasons including the increase in
ground water pumping since 1950, improved irrigation systems, and periods of intermittent
drought. Some natural recharge in the region does occur from losses in the various canal
systems. This, however, is no longer adequate to maintain ground water levels. It is for this
reason that the Idaho Department of Water Resources is now conjunctively managing the surface
and ground water resources in the Snake ri~ierbasin. Recharge efforts will continue to be limited
for reasons such as the availability of water for use in recharge, the inability to use certain canal
systems and public lands to carry recharge water and public and private concerns for water
quality.
GOAL A:

Insure that ground water quality is maintained when managed artificial recharge
occurs.

OBJECTIVE A01: Water used specifically for recharge not to exceed acceptable IeveIs as
established by the Department of environmental Quality of Biological,
chemical and physical contaminants.
STRATEGIES:
AO1.a Monitor IeveIs of biological, chemical and physical contaminants of water
being used for recharge prior to and during recharge.
A0l.b Recommend the use of recharge basins to insure proper filtration prior to
reaching ground water.
A 0 l . c In areas where direct recharge occurs, insure that water quality is
monitored prior to injection.
AO1.d Encourage the use of, good quality, recharge water to improve water
quality.

Acceptable Level of Water Quality: A level of water quality at or above minimum state,
federal standards which is acceptable to the majority of the people within the community,
based on factual data take from sources such as the Division of environmental Quality and
the Public Health Department.
Aesthetics: Doctrine that the principles of beauty are basic to other moral principles. A
devotion to emphasis of beauty, a branch of philosophy of the beautiful and judgments
concerning beauty.
Best Management Practices (BMP): A measure determined to be the most effective,
practical means of preventing or reducing pollution inputs from non-point sources in order
to achieve water quality goals. A variety of definitions exist for best management
practices. The definition used in the Idaho Department of Health and Welfare (1985) water
quality standards is as follows: "Best Management Practice. A practice or combination of
practices determined by the department to be the most effective and practicable means of
preventing or reducing the amount of poilution generated by non-point sources."
Chemical Contaminates: Those chemicals which are found in the water being returned to
the Snake River which would not ordinarily be found if the return flows were from
naturally occurring sources.
Cogeneration: The practice of using water to generate electricity which is sold to a
primary utility. In this case, a secondary use of the water which results in the generation of
electricity.
Development: Industrial, commercial use which could include, but are not limited to hydro
facilities, dairies, crop-land, subdivisions, fish hatcheries, road construction, industrial
commercial use which could include but are not limited to parks and recreational areas.
Industry: Any branch of business, trade, or manufacture, including commercial
establishments.
Municipalities: A city, town or other district having local, self government or residential
subdivisions and Planned Unit Development (PUD).
Nutrient Contaminants: Those nutrients which are found in the water being returned to
the Snake River, (i.e., Nitrogen Phosphorus).

10. Organic Contaminants: that organic matter which is found in the water being returned to
the Snake River which would not ordinarily be found if the return Rows were from
naturally occurring sources (i.e., Chemical Oxygen Demand (COD) and Biological
Oxygen Demand j13OD)).
11. Recreational Use: Use of the Middle Snake River Region for those activities which are
usually considered to have recreational value such as boating, hiking, picnicking, hunting
and fishing.
12. Sediment Contaminants: The sediment which is found in the water being returned to the
Snake River which may include that which would not ordinarily be found if the return
flows were from naturally occurring sources, as well as relurn flow from agricultural and
municipal sources.
13. Settleable Solids: Those solids which would settle out of solution based on criteria used by
the Division of Environmental quality as related to settling time and conditions which
would not ordinarily be found if the return flows were from naturally occurring sources.
14. Suspended Solids: Are those solids which remain suspended in water being discharged in
return flows to the river. These solids are those found in addition to those which wouId not
ordinarily be found if the return flows were from naturally occurring sources.

15. Waters of The Middle Snake Region: A11 surface and ground water resources in the Six
County Region.

WATER QUANTITY
$$E&lTION

MIDDLE SPqARE REGlOWAk WATER RESOURCE COMMISSION
WATER QUANTITY PLAN
SllTUATPON AND STATEMENT OF CUSTOMS A N D CULTURE
WITH REGARD TO WATER

During the late 1800's and early 1900's settlers began to develop relatively small parcels
of farm land in the Middle Snake region. Farms were located near source of water such as
springs, sveams or rivers where water could be easily diverted to irrigate the land. Wells were
also dug in the area for domestic and livestock purposes. The early settlers most likely
understood that the areas rivers and steams were dependent on the snow pack in the far away
mountain ranges, but probably had no understanding as to the tremendous pools of water that lay
just beneath the earth's surface.
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During the early 1900's a few people had a dream of capturing the flows in the Snake
River and using that water to make the desert bloom. Their efforts resulted in the construction of
the Milner Dam which was completed in 1907 and the Magic Dam in 1910. The dam and canal
systems for both the north side and the south side tracts took many years to develop and were in
amazing undertaking for their time. Today, the system they developed irrigates several hundred
thousand acres of highly productive agriculture land.
When canal systems were charged and crop lands began to receive water, an exciting
phenomenon occul-red. The springs flowing from the Snake River Canyon walls began to
increase in volume. The more waters diverted for agriculture, the more water flowed from the
springs. Land owners along the river made claim to spring flows and as spring flows increased,
more claims were made. Springs were captured for a power generating facility and two other
hydro power plants were placed on the river partially due to the amount of water flowing to the
river from the many springs. In 1950, our above ground and underground water resource
appeared to be pretty much in balance, except during period of drought.
The construction of Milner and Magic Dams, while necessary for water delivery and
some storage, was not a hedge against drought. Other dams were developed upstream from
Milner to hold vast amounts of water in storage to supplement agricultural demands during
period of low water shed. The Middle Snake area is by no mean drought proof, but the effects of
catastrophic drought have been greatly reduced.

Efficient and relatively inexpensive deep well irrigation pumps were developed in the
1940's, and by 1950 pumping for agricultural use began in earnest in both South East and South
Central Idaho. ~ o d a ythere
,
are roughly 458,000 acres of farm land in the Middle Snake area
alone, that is irrigated by pumping from the aquifer. Since pumpiilg districts were not organized
to monitor and regulate the amount of water being pumped, no one knows how much water is.
being withdrawn from the aquifer. &lost pumpers use various types of sprinkler irrigation
systems. The most popular being the pivot or circle system. Above ground water users also saw
the benefit of the sprinkler system. Soil conservation districts promoted them as the best method
to minimize soil erosion and improve water quality. It also enables the irrigator to become more
efficient, eliminating waste water runoff.
The advent of ground water pumping and improved irrigation water application 4.e.
sprinMer systems, pipelines, concrete ditches and gated pipe have significantly reduced the
ground water resources of our three county area. Studies by the University of Idaho and the
USGS indicate clearly that aquifer levels have dropped concurrent with the advent of imgation
pumping and improved irrigation water application. Periodic droughts compounded the problem
and while wet years with heavy runoff slows reduction, they still don't add as much water to the
aquifer as is being withdrawn. To compound the water shortage of the Mid-Snake region,
additional demands are being made on the short supply by other users both up and down stream.
I
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The people of the Middle Snake continue to recognize the importance of wildlife and
wildlife habitat within the region, and recognize the recreational opportunities derived from this
valuable resource as part of what make South Central Idaho such a unique and special place to
live. The Middle Snake River and the tributary streams and springs flowing through or from the
counties of Cassia, Gooding, Jerome, Lincoln, Minidoka and Twin Falls, support a myriad of
fish and other wildlife. As many as nine species of game fish, including the large white
sturgeon, are found within the region. There is also a large non-game fish population. Many
varieties of game and non-game birds are also found within the region. Many species of water
fowl can be found in or near waterways, both natural and manmade. Depending on available
habitat, other birds such as pheasant, chukar, Hungarian partridge and sage grouse can be found
in relative abundance. Birds of prey such as falcons, hawks, golden and baId eagles and a few
species of owls also make their homes here. Other wildlife such as deer, elk, antelope, coyotes,
bobcats, mink, weasel, badgers, skunks and various species of rabbits and small rodents can be
found in the region. The continued viability of these wildlife populations is totally dependant on
year round water flows from all sources throughout the region.
Regarding water, the commissioners of Cassia, Gooding, Jerome, Linc In., inidoka and
Twin Falls Counties recognize the following as the custom and culture of theM o u n t y
region:
With the exception of drought, the uninterrupted use of state water by local water right
holders for beneficial uses within the region. The beneficial uses include agriculture and
livestock production, domestic, commercial, municipal, industrial, and the support of fish
and wildlife.

The counties further recognize that the avaiIabiIity of an adequate supply of water is the
basis for all other custoins that have evolved within the region. Refer to ltlistory Section.
s
understand the economic value of water and the
The County C o ~ s s i o n e r fully
dependency of the citizens and the local tax base on that resource. The counties have contracted
with the University of Idaho, Idaho's Land Grant College, to complete an economic analysis of
this region for the purpose of def~ningcommunity stability. When complete, the analysis will 11e
attached to this plan.
Continued reduction to our surface and subsurface water resource will have a devastating
impact on the local economy. The counties have long recognized their economic dependence on
agriculture and have attempted to protect the agricultural community through local land use
planning and zoning ordinances. They now recognize that land use planning is only one
ingredient to a strong and healthy econoiny. The other and probably most important ingredient
is the long term adequate supply and allocation of water. To this end the counties have adopted
this regional water resources management plan.
The following policies are intended to clarify the intent of Cassia, Gooding, Jerome,
Lincoln, Minidoka and Twin Falls Counties as the means of dealing with current and future
events influencing the quantity of water available for use in the three county region.

IT SHALL BE THE POLICY OF CASSIA, GOODING, JEROME, LINCOE.N,
MUalIDOKA AND TWIN FALLS COUNTIES TO:
1.

Recognize that the people's quality of life, economic stability and environmental
health are interdependent.

2.

Recognize the supremacy of Idaho state law regarding the controlled distribution,
appropriation and beneficial use of water, froin federal reservoirs and all other
sources in Idaho, and oppose any effort which allows Idaho water to leave the State
prior to beingput to its traditional beneficial use.

3.

Oppose any plan involving the waters of Idaho and this region, by state or federal
agencies, that incorporates regions of the state or nation, but fails to consider the
following for individual counties within the planning region.
a. The customs and culture of residents in each county.
b. The social and psychological impact of the plan on the residents of each county.

c. The economic impact of the plan on the residents of each county.
d. Mitigation of any negative impact on the residents of each county.

4.

Encourage the Department of 'Water Resource to become a pro-active management agency
with regard to the conjunctive management of our above ground and underground water
resources.

5.

Encourage the establishment of rules for conjunctive management that recognize the
constitutional provision of FIRST IN TIME IS FIRST IN RIGHT unless, in the short terrn,
strong scientific evidence and or local economic data suggest that a call for water by a
senior right is futile.

6.

Encourage and promote the development of long range water conservation plans and t'he
use of water conservation techniques in cities and with private water users.

7.

Support requirements for monitoring flow at well heads and points of diversion, with,
penalties for those who draw more water than allowed under their permit.

8.

Encourage the Legislature to change existing state law to allow the fonnation of new water
districts prior to adjudication.

9.

Encourage the Department of Water Resources, when issuing future permits for
agriculture, commercial or industrial wells, to require the applicant to show substantial
evidence that there will be no negative impact on existing wells or springs in the area.

10. Work with the Department of Water Resources and the State Legislature to form artificial
recharge districts where feasible.
11. Support the existing moratorium on the issuance of new water permits, until ongoing
studies of the aquifer are complete and a conjunctive management plan based on the
finding of that study is complete.

12. Recognize as beneficial to the region's customs and culture, the use of water for the
irrigation of residential lawns, gardens, trees and shrubs assunling a conservative use of the
resource.
13. Recognize and agree with the premise that water conserved will remain in federal
reservoirs to be carried over to the next irrigation season.
14. Oppose any plan or strategy by state or federal agencies that fails to recognize, or in any
way infringes on, private property rights, both real and personal, tangible and intangible, as
well as investment backed expectations, within the region. Such rights include the right to
use them, not use them, sell them, lease them, give them away, encumber them and in all
ways quietly enjoy them. The counties recognize that these lights are subject to certain
taxes that may, from time to time, be levied upon them, and certain police powers, for the
purpose of protecting the health and safety and/or to promote the general welfare of the
public.

15. Oppose plans to protect an endangered species, that will negatively impact the existing
plant, fish and wildlife in the region.

16. Oppose pla~lsand recovery efforts for endangered species, that do not limit their scope to
listed species; and that are not site specific covering only essential habitat.
17. Demand local representation on all State and Federal planning groups dealing with matters
that impact the region's water resources.
18.

Encourage future development which will not exceed the hydrologic capabilities of the
Snake River Plain or the physical carrying capacity of the regional ecosystem.

The Counties are aware that the economic well being of our region is directly tieti to the
adequate supply of water. They are also aware that water in our region is finile and must be used
wisely if the region's economy is to remain strong and expand. The people of the Middle Snake
must Iearn to use the water in a way that both maxinlizes the benefits and conserves the resource.
A.

GOAL: Conjunctively manage our region's above ground and underground water
supply in order to protect and enhance our economic and social viability.

1.

OBJECTIVE: Protect the customs and culture of the region with regard to the
continued viabilit; of our water resources and allow for its natural evolution.
a. STRATEGY: Oppose any effort which allows the region's water to leave the
area without first being put to its traditional beneficial uses.
b. STRATEGY: Recognize and continue to protect the Idaho Constitution which
states the premise that, with water, FIRST IN TIME IS FIRST
IN RIGHT.
c. STRATEGY: Educate the public concerning the importance of our water
resources in forming the customs and culture of our region.

2.

OBJECTIVE: Protect reasonable and viable uses of the region's water resources.
a. STRATEGY: Recognize the leakage from canal systems within the region is
beneficial by contributing to the recharge of the aquifer.
b. STRATEGY: Promote increased efficiency in the application of water to the
land for the purpose of:

(1) Increasing production by spreading the water

(2) Increasing steam flows to maintain wildlife and support water recreation, as
well as water quality standards within the region.
(3) Decreasing the depletion of the aquifer.
3.

OBJECTIVE: Promote the equatable management of the region's water
resources.
a. STRATEGY: Promote the curtailment of junior right holders that are found to
measurable impact a senior holder.
b. STRATEGY: Support requirements for monitoring flows at well heads and
diversions. Support harsher penalties for those who draw more
water than allowed by permit
c. STRATEGY: Support harsher penalties for out of season withdrawal by
agricultural wells.
d. STRATEGY: Support percentage decreases phased in by priority date, for
ground water pumping based on the reasonable anticipated
average rate of future natural recharge, which the counties
recognize is the recharge from tributary basins, precipitation,
Snake River losses, tributary streams and canal losses.
e. STRATEGY: Support conjunctive management rules that apply to conflicts
between senior and junior ground water users, as between senior
surface water right holders and junior ground water users.

4.

OBJECTIVE: Maintain and enhance flows in the regions streams, springs and
underground water supply.
a. STRATEGY: Work with the Department of Water Resources and the state
Legislature to form artificial recharge districts where feasible.
b. STRATEGY: Encourage and promote water conservation techniques by all
water users.
c. STRATEGY: Support a change in State law to allow holders of unused water
rights to loan these rights for recharge or in-stream use and
recognize said use as beneficial.

5.

OBJECTIVE: Protect the region's social, psychological. and economic well
being, by promoting economically neutral solutions for the
protection of endangered species.
a. STRATEGY: Support the concept that waters of Idaho, which serve the
people of this region, cannot be taken without first being put to
their traditional beneficial use within the region.
b. STRATEGY: Explore alternate and eccinol~licallyneutral means of protection
for endangered species.
c. STRATEGY: Recognize that species, other than unique adaptations of a

species, while endangered in the Snake River Basin, may be
plentiful in other parts of the nation or would and should not be
considered endangered.
d. STRATEGY: Take legal action, if necessary, to oppose any plan to restore an
endangered species, that does not consider the region's customs
and culture as well as the social, psychological and economic
impact on the people of the Middle Snake.

CON.IIUNCTNE MANAGEMENT: Legal and hydrologic integration of administration of the
diversion and use of water under water rights from surface and ground water sources, including
areas have a common ground water supply.
ECOSYSTEM: All the interacting parts of the physical and biological world.
ENCUMBER: An interest or right in real property which diminished the value of the fee, but
does not prevent conveyance of the fee by the owner thereof such as mortgages, taxes, easemerlcs
and reservations.
FUTILE CALL: A delivery call made by the holder of a senior-priority surface or ground water
right that, for physical and hydrologic reasons, cannot be satisfied within a reasonable time of
the call by immediately curtailing diversions under junior-priority water rights or that would
result in waste of the water resource.
JUNIOR RIGHT HOLDER: Determined by the priority date of the appropriation. Later right
holders shall have water delivered after those right holders that are earlier have been satisfied
during times of shortage.
MITIGATION: Actions and measures to prevent, or compensate for material injury caused by
the diversion and use of water.
PERSONAL PROPERTY: Movable property which is not real estate.
QUIET ENJOYMENT: The right of an owner to use the property without interference of
possession.
REAL PROPERTY: Also real estate, land and hereditaments or right therein and whatever is
made part of or is attached to it by nature or man.
SENIOR RIGHT HOLDER: Determined by the priority date of the appropriation. Early right
holders shall have water delivered first from source during times of shortage.
TRADITIONAL BENEFICIAL USE: Those uses of water which have been authorized and
permits issued pursuant to Idaho law.
WATER RIGHT: The legal right to divert and use or to protect in place the public waters of the
State of Idaho where such a light is evidenced by a decree, a permit or license issued by the
Department, a beneficial or constitutional use right or a right based on federal law.
WATER SPREADING: Water made available through the use of conservation techniques that is
applied on land located within an established district that was otherwise considered nonirrigable.
-52-

ECONOMIC SECTION

MIDDLE SNAKE REGIONAL WATER RESOURCE COMMISSION
ECONOMIC IMPACT OF WATER

-

SITEJATPQN STATEMENT THE VALUE OF WATER
The economy of the counties making up this region evolved in much the same way as
other regions of the state and similar to many other western states. First came the fur trappers
and ?hen the immigrant who's destination was the Oregon Territory. Next came the miners after
the discovery of gold along the Middle Snake. Canlps and settIements began to appear and
permanent settlers began cultivating the land and raising livestock. A fledgling tourist industry
also made its appearance in 1883.
Shortly after the beginning of the 20rhCentury it became evident that agriculture would
become the backbone of the regional economy and it remains so to this day. Harnessing the
waters in the region made it so. Some small non-agricultural related industries have and are
developing in the region, but their economic impact remains smaI1. Recreation and tourism is
also developing to some extent, however failure to fully develop its potential over the years have
minimized its impact on the region's economy.
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The counties desire that the public and all levels of government understand the region's
economy and the impact of water on the continued health of that economy. The fear that the
expanding economy coupled with increasing job opportunities in the retail and service sectors
has made people complacent and forgetful of our near total dependency on an adequate supply of
good quality water for agricultural production and processing. Every populated center is
dependent upon one or more base industries and it is readily apparent that ours has only one at
this rime-agriculture. For this reason the County Commissioners asked the University of Idaho
Cooperative Extension System and University Economists to prepare for the people of the
Middle Snake an economic model of the region and a water resource impact statement based on
the model for the economic section of the counties Coordinated Water Resource Management
Plan.
This section was to include the economic impact on our region from recreation and
tourism as they relate to the region's water resources. Currently, there is no accurate infonllation
available which correlates water resources with recreation and tourism. Economic data related to
recreation and tourism as they relate to water is important for proper planning to occur in the
region and the counties will pursue a data collection process for future inclusion.

ECONOMIC TMBACT OF AGMkJULTkUm IN THE MAGIC VALLEY
By W. Wazen, R. ORliensehIen, I?. Meyer, and PI. Robis' on 11
The Magic Valley economy has evolved from a substantially rural cornmunity to one th:~;i
has experienced consistent growth in goods and services. The econorny has grown, expanded
and some say exploded in the entire valley. As strong and varied as the economy is, still, the
major strength is the direct result of the jobs and new money generated by agricultural
production and processing. A state-wide economic model called IDAEMP established the
Magic Valley as the most dependent region on natural resources.21 A recent economic model
called MVEMP was developed to look more closely at the relationship of agriculture and thte
economics of eight counties in the Magic Valley.
This model contains four, two-county sub-regions. (Twin Falls-Jerome, Minidoka.Cassia, Gooding-Camas, Blaine-Lincoln). These sub-regions can be examined separately or any
combination can be included. An example would be to look at sugar beet processing in the two
sub-regions that have processing plants. This allows a very close examination of the economy
should a change in agriculture be anticipated or actually planned.
One concern frequently raised is the impact of irrigation water loss. Before examining
the change, we need to look at the industry as it currently exists. The agricultural industry in the
Magic Valley is a highly integrated industry. Along with the farmers and ranchers, there are
important support businesses. Feed, seed, irrigation equipment, fertilizer and chemical suppliers,
farm equipment and management services are the most obvious. But farmers and ranchers are
also consumers of durable and non-durable goods and require schools, health care, law
e
They, along with food processors, provide a large portion of
enforcement, and f ~ r protection.
the sub-region's direct jobs and contribute substantially to the property tax base. Agriculture is
the utilization of natural resources. Land, water, climate and people combine in this region to
produce products and provide a way of life.
Chart I provides a quick look at Magic Valley crop and livestock industries, showing the
value of the production and their relative importance.
One major reason that agricultural production has become important is the physical
closeness of agricultural processing. This ability to "add Value" to raw agricultural products is
of primary importance to the region's economy. Processing of sugar beets, potatoes, milk and
trout iead the list of food manufacturing. Adding value to raw products boosts local economies,
provides jobs and makes investments a profitable reality. Valley farm and ranch inputs are
purchased locally, then the raised products are sold to local processing facilities. Thus
agricultural production is fully integrated into the regional economy.
I

I

IIRospectively Lincoln and Twin Falls Counties' Extension Educoioi, Extension Economist, anri Consulting Economjst. all with the University
of ltlebo.

21"The Role of Nvlural Resource-basedIndustries in Idaho's Economy." Universily of Idaho Coopeiatlve Extension System Bulletin 731

Chart I. Value of crop and livestock production and the relative
importance of each to Magic Valley
CROP

Value of Crop
Produced ($1000)

9" of All L~vestock
Production

% of All Crop

Produced

% of Total Agncullure

Producson

(1991 Production)
79,073 90

13 9

3,406.38

0.6

0.3

Feed Grains*

52,689.63

9.2

4.4

Beans

38,927.1 1

6.8

3.2

SugarBcels

100,643.24

17.7

8.4

Posture

20.715.90

3.6

1.7

Seed

20,120.40

3.5

1.7

Alfalfa

90.388.97

15.9

7.5

WI)mt
Malt Barley
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C

p
p

Total Value of Crops

569,719.66

'

18,408.88

2.92

1.5

311,021.72

49.41

25.9

CowiCalf,
Stockerffeeder

100.772.53

16.01

8.4

Feedlot

106,812.85

16.97

8.9

Trout. Warm Water Fish

92.483.71

14.69

7.7

Total Value of Livestock

629,499.69

Sheep. Swine. Poultry

*Includes feed barley, oats, corn, and corn silage

By using the Magic Valley Economic Model (MVEMP), the impact of changes in
agriculture can be evaluated. Chart I1 shows the amount of value added31and employment that is
directly and indirectly contributed by the doIIars agricultural production and processing pump in
the sub-regional economy. Direct employment is defined as the actual jobs (full and part time)
in the industry. Indirect employment consists of those jobs created in other parts of the economy
by the dollars associated with a specific agricultural industry.

3,

Value added is lhe measure of the economic contiihutio~iof dificrenl regional industries. I( is the sum of employee compensation. proprietary
income, indirect business lanes nnd other property income. At lhe local level it is the equiv.alenl of gross national product.

I

Chart I1 shows that of the 85,000 jobs in the Magic Valley, 54,000 are either directly or
indirectly due 1.0 the production and processing of agricultural products. Chart 111 shows the
number of jobs that are directly and indirectly attributed to selected agricultural production and
processing industries

Chart 111. Jobs in agricultural production and processing: direct plus the
resulting indirect Jobs created as a result of this economic activity
Direct Product~onJobs

Commod~t!es
Poialoes md Sweet Corn'

I

Indlrect Jobs

Drnct Process~ngJobs

1.020

4,818

12,832

Sugar deer

830

700

2,973

Trout and Warm Water Flsh

267

412

825

4,563

580

5,934

Dairy

All Food Processing

6,529

*Reports include the processing of all Fresh, Frozen and Dehydrated Vegetables Products
together. This makes it impossible to separate potato processing.
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Chart IV shows the contribution that each of the production areas makes to the overall
economy for each of the sub-regions. The Blaine-Lincoln region shows a lesser dependence on
agriculture, however, Lincoln County, by itself, is the most heavily agriculture productiondependent county.

Chart N . Sub-region impact and dependence on agricultural production and processing
Region

Twin Fails - Jerome

1 Minidolie - Cassia

66.77

68.72

I

82.09

Ag Percent of Earnings

Perccn! of Value Added

Pcrcenl of Tolal Salcs

I

82.20

I
I

Ag Percent of Direct and
Indirect Employment

66.58
80.74

64.87

I

77.68

Gooding - Cames

87.67

87.42

86.78

84.86

Blaine -Lincoln

28.15

26.15

26.59

25.32

Average

68.33

6622

65.00

63.47
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The success of agriculture and aquaculture in the Magic Valley depends on the reliability
of the water supply. Regardless of the water source -surface or ground - the key is reliability.
Agriculturai processors have been willing to invest due to the reliability of production. Thus, the
location of agricultural processing in the Magic Valley is directly due to dependability of
production based on reliable water supplies. The binding link between production, processing,
and the rest of the economy is the availability of water supplies.
Farmers and ranchers, as well as investors, view land in two ways: 1) for the productcive
value of the land, and, 2) for the investment potential of the land. Land value includes its
production capability and its investment potential. Land value is greatly dependent on the
reliability of the resources that accompany the land. In the Magic Valley, the reliability of the
irrigation water supply plays a major role in land values. Dependable availability of irrigation
water is the largest single facior affecting land value.
Two areas in the Magic Valley are excellent examples. One example is the difference in
land value between the Salmon Tract in Twin Falls County and the Twin Falls Canal Company
served lands. In years when water is adequate, Salmon Tract lands bordering Twin Falls Canal
Company produce virtually identical crop yields; yet the sale value of Twin Falls Canal
Company served land is historically $700 -800 more, simply because of the water supply. The
other example is the land served by the Gooding-Milner Canal bordered by land served only by
the Big Wood Canal out of Magic Reservoir. These neighboring sites have the same potential,
yet the land value is nearly $500 difference per acre. The reason - water reliability. This
reliability issue is paramount when new or changing laws are being considered.
Agricultural production is very important to the economy of the Magic Valley. The
sustainability of that production is key to the continued viability of the entire econorny. A
change in agricultural production and processing would be expected to have an effect on every
sector of the economy. One of the questions asked of the MVEMP model was the effect of a
lowered quantity of available water. At first it seems that a simple solution is to increase
application efficiency. The technology to increase application efficiency does exist, but at a
cost. The cost to increase efficiency can only be paid from profits. Thus, producers will have to
redirect profits from traditional uses to investment in more efficient irrigation. The other option
is to not increase efficiency but to reduce production. Combinations of the two options are also
possible. To demonstrate the effect of production loss due to lack of water, we present the
following example.
After consulting with canal company officials on the amount of water they divert from
the Snake River and its tributaries, we calculated the productive value of an acre foot of water.41
The values in Table I show that each acre foot of water has a weighted average productive value
of $84. From the table, we can see that the productive value is based on the water currently
diverted from the Snake River and several tributaries. This does not include the water that is
pumped from deep wells, only water that is diverted from those listed canal companies, with the
assumption they have average production from the lands they serve.

I
!

4lThe average value of crops produced froram water diverted for iaigalion.
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Table I. Prod~nctivevalue of surface-diverted water

Blaine

Big Wood &

28,531

92.241

237

6,762,558

73

Silver Creek

diversions

Liltlc Wood
Fish Cr.

pp

11,539
8.100

29,064

2,734,743

53

1,919,700

66

* Average of Jerome and Gooding County
** Average of Lincoln and Gooding County
This means that for every acre foot of water not available, an average of $84 in
production sales value is lost. One of the strengths of Idaho's Water Management System is the
availability of water bank resources. This, in essence, is a storage reserve of committed, but
generally not used, water that has been available Lo agricultural production in short water years.
If this stored water is not available for irrigation, the reliability is no longer there. If this water is
not available, production would not be possible.
Using $84 per acre foot of diverted water as the average productive value 01 water, a
change in the value of crop production can be calculated. As an example, 425,000 acre feet of
water would have a production value potential of$35.7 million ($84 times 425,000 acre feet).
This also means that less raw product would be going to the processors; or, in the case of alfalfa,
less would be available for dairies, beef cows, and feedlots. Looking at the total crop production
value in the valley, this water would represent a 6.2496% production loss. If the agricultural
products for processing were not available from outside the region at a competitive cost,
processing could also be lost. The net result would be the loss of 883 jobs in agriculture and
agricultural processing and an indirect loss of another 975 jobs in the regional economy based on
current irrigation technology.~~

si

The exact effect would depend on which crops wcie no longci produced. Tliosc with marc lorward links to other industries (i.e. processing)
i n the magic Va1lc.y bvould lhave gieolei local efiecrs.

An indirect effect would be on land values. With land values directly tied to water
availability and reliability, the net effect would be a general lowering of land values. This also
would have an effect on county tax structure. Farmland property taxes are tied to the
productivity of farmland, and any action that lowers profit potential lowers assessed value.

AgricuIture is an important part of the valley's economy. The entire valley, and
especially agriculture, depends on the cooperative use of its water resources. One cannot survive
without the other. The struggle to expand economically and maintain the environmental
uniqueness will be the test of the next century. To proceed with water divisions ihe drastic
changes in water uses without a full review of the effect on the region's environment, economy
and social structure could result in unexpected changes in all areas.

AUTHORIZATION SECTION

ADOPTION AND AMENDMEBT 8
1
F PLAN:

The Middle Snake Regional Water Resource Commission prior to recommending the plan,
amendment or repeal of the plan to the Executive Committee, shall conduct at least one(l) public
hearing in which interested persons shall have an opportunity to express their views, at least
fifteen (15)days prior to the hearing, notice'of time and place shall be publisi~edin the
newspaper of general circulation within ihe region. The Commission shall also make available a.
notice to Gher newspapers, radio and television stations serving the region for use as a public
service announcement. Following the Commission hearing, if the Commission makes material
change in the plan, further notice and public hearings shall be held. Upon completion of hearing
process, the commission then recommends adoption of the plan to the executive committee for
distribution to the Commissioners of the counties making up the region as defined in this plan.
A record of the hearings, findings made, and actions taken shall be maintained indefinitely.
The individual Boards of County Commissioners making up the region, prior to adoption,
amendment or repeal of the plan shall conduct at least one (1) public hearing using the same
notice and hearing procedures as the Commission. The Boards of County Commissioners shall
not hold a public hearing, give notice of a proposed hearing, not take actions upon the plan,
amendments or repeal until recommendations have been received from the Commission.
Following the hearings of the Boards of County Commissions, if the Boards make a material
change in the plan, further notice and hearing shall be provided before the Boards of County
Commissioners adopts the plan. A record of the hearings, findings made, and actions taken shall
maintained indefinitely.
This ordinance or resolution enacting the Regional Coordinated Water Resource Management
Plan or past thereof may be adopted, amended, or repealed by reference as provided for in
sections 31-715 and 50-901 IDAHO CODE.
This Coordinated Water Resource Management Plan cannot be amended more frequently than
every six (6) month.
Be it further ordained that the terms and provisions herein enacted shall be deemed separable,
and the invalidity of any sections of this ordinance or resolution shall have no effect on the
validity of any other section.

AGREEMENT FOR ESTABLISIPMENT OF THE MIDDLE SNAKE REGIONAL
WATER RESOURCE COMhllSSI[OM

AGREEMENT madc this 12Ihday of April, i993, among the Couilties of Gooding,
lerome and Lincoln ("Member Counties"), acting by and through their duly elected and acting
Boards or County Commissioners, for the joint establishment and operation of a regional
commission to study, protect and enhance water resources within the boundaries of the Member
Counties. This Agreement is executed pursuant to the powers granted under the provisions of
the
statutes pertaining thereto, the provisions of Idaho Code 67-2328, and the powers granted to
counties under the laws of the State of Idaho.
NOW, THEREFORE,, in consideralion of the mutual promises and consideration
expressed herein, the Member Counties hereby agrees as follows:

1. Commission-Creation-Membership.

There is hereby created and established a

regional commission, to be known as the Middle Snake Regional Water Resource Commission
("Commission"), to be comprised of six members, consisting of one member from each of the
Member Counties. Said Conunission shall act in an advisory capacity to the Board of County
Commissioners of the Member Counties. The Board of County Commissioners of each Member
County shall submit the name of no less than one nominee to represent the county on the
Commission and appointment shall be subject to majority vote of the Board of each Member
County. To be eligible for appointment to a Member County's seat on the Commssion, a
person must be a current resident of said county and may bold office only so long as such county
residence is maintained. No persons deemed by the Commissioners to lack the ability of making

an unbiased decision with regard to water quality and quantity issues shall be eligible for
membership. Input from representatives of specific industry or environment groups and
organizations is best obtained through advisory conunittees and through the hearing process.
Appointees must have a basic Bnowledge of water quality and quantity issues within the region,
,

as well as an interest in serving the public.
!

2. Terms of Members--Compensation.

The terms of office of each Commission.

member shall be four (4) years; provided, however, that one of each Member County's initial
appointmenis to the Commission shall serve a term of two (2) years and the other initial
appointment from each Member County shall serve a terms offour (4) years. All vacancies shall
be filled for the balance of the unexpired term in the same manner as original appointments.
Members may serve no more than two (2) consecutive terms. The Commission shall elect a
chairman and create and fill any other office that it may deem necessary. The Commission may
establish subcommittees and advisory committees to advise and assist in carrying out its
responsibilities within the constraints of the approved annual budget. Commission members
shall serve without compensation, but may be reimbursed for their actual expenses incurred in
attending Commission meetings or conducting other Commission business under such rules as
may be adopted by the Executive Committee and within the Constraints of the approved annual
budget.

3. Executive Committee-Creation-Membership.

There is hereby established an

Executive Committee, consisting of one (1) County Commissioner from each of the Member
Counties, to be appointed by the Board of each participating county, which committee shall be
responsible for any legislative and regulator, or financial functions of or for the Cornmission.

,

Executive Committee members shall be appointed for a term of four (4) years, subject to
remaining in their position as an elected County Commissioner. The Executive Committee shall,
elect a chairman and vice-chairman. Two (2) members shall constitute a quoruin for the condvlct
I

of business but all votes shall require a two-member majority. The Executive Committee sha,il
meet at least four (4) times each year.

4. Water Resource Plari-Adoption.

The Member Counties hereby ratify, affirm and

adopt the Coordinated Water Resource Management Plan for Middle Snake River ("Plan") in the
form attached hereto as Exhibit "A", which exhibit is fully incorporated herein by this reference,

5. Purpose of Commission. It shall be the purpose of the Commissio~lto:
1.

Take actions as authorized and necessary to implement the goals and objectives of
the Plan, as the same are set forth therein.

2.

Gather information on an on-going basis regarding the quality of water resources
in the Member Counties and establish baseline data for monitoring water quality.

3.

Act as a focal point for issues, concerns, uses and education regarding all water
resources, surface and underground, in the Member Counties and, in connection
therewith, provide a forum for the public to have input on such issues and to
obtain i~iformationand educational services with regard to the same.

4.

entities at all levels, water user groups, private parties
Work with govern~ne~ltal
and the general public to coordinate and facilitate the development of water
study, management, protection or enhancement pla~lsin and for the region.

5.

Provide a forum for local, state and federal agencies to coordinate activities

related to the study, management, protections and enhancement of water
resources
in the Member Counties and sui~oundingarea.

6.

provide information and recommendations to local planning and zoning
commissions and other local goveinmental entities with respect to ordinances that
may he necessary or property to facilitate the study, nlanagement, protection and
enhancement of water resources within the Member Counties.

7.

Gather, coordinate and disseminate information regarding water resource issues
in the Me~nherCounties to and for the benefit of governmental, business andprivate parties.

8.

Take additional actions, as necessary, to facilitate the Plan and the
accomplishment of its objectives.
The Commission is to act within the constraint of the annual budget as approved
by the County Commissioners of the Member Counties.

6. Powers of Commission. The Commission shall have and may exercise the
following powers and duties within the constraints of the annual budget approved by the
commissioners of the Member Counties:
(a)

To hold hearings on issues pertaining to the study, management, protection and
enhancement of water resources in the region, particularly as the same may
impact the Member Counties.

(b)

To make and submit testimony and comments, both oral and written, to public
and private entities and agencies, regarding the study, management, protection

and enhancement of water resources located in the Member Counties and
surrounding area.
(c)

To compile and disseminate 'nformation regarding the Plan and any and all
issues pertaining to the water resources l o w e d within the Member Counries.

(d)

To take any actions necessary to coordinate the Plan with the plans, rules or
regulations of other governmental agencies, local, state and federal, which shall
specificallg include the state's Rules and Regulations for Nutrient Management

(IDAPA 16.01.16000, and as the same may be amended), with the primary
purpose of bringing such other plans, rules or regulations in line with the Plan
and secondary purpose of fostering coordination and cooperatjon with respect
to the same
(e)

To invoke the provisions and/or protections set out in Executive Order 12630 as
the same may impact or affect in any way the property and resources located in
the Member Counties.

(f)

To provide assistance to local governmentai entities in the enforcement of laws
pertaining to the study, management, protection and enhancement of water
resources localed in the Member Counties.

(g)

To review the Plan on an on-going basis and, when necessary, to recommend
revisions of the same to the Executive Committee and Boards of the County
Commissioners of Member Counties.

(h)

To study and report with respect to the economic impacts of actions taken by
local, state and federal agencies which may in any way impact, restrict or impair
water uses in the Member Counties.

(i)

To develop data on the customs and culture of the region for the purpose of
determining the impact of various actions taken by local, slate and federal
governmental agencies with respect to water resources located therein.

Q)

To do all things necessary or incidental to the proper operation of the
Comnlission
and furtherance of the objectives of this Agreement, subject only to authority
properly delegated to the Commission.

7. Duties of Executive Committee. The Executive Committee shall have and may
exercise the following powers and duties:
(a)

Recommend budgets to the commissioners of the Member Counties and provide
all necessary budgetary functions for the Commission.

(b)

To review the work of the Commission and to provide policy direction.

(c)

To hold hearings in each county and make recommendation to the Commissions
of the Member Counties with regard to amendments to the Plan.

(d)

To provide liaison services between the Commission and the Boards of County
Commissioners of the Member Counties.

(e)

To hire an executive director for the Commission, who shall serve at the pleasure
of the Committee. Such executive director shall serve as a non-voting member
of the Executive Committee, carry on its business as directed on an on-going

basis, and act as its secretary-treasurer. The executive director may, subject to the
approval of the Executive Conlmittee, employ and remove any consultants,
experts or other employees as may be needed within the constraints of the budgel:
as approved by the Member Counties.

(0

To receive monies and property from Member Counties and to receive gifts,
grants, and donations from any person or entity, and to expend the same for the
purpose of this Agreement.

(g)

To retain or employ regular legal counsel, and to retain such special counsel as
may be deemed necessary, a11 within the constraints of the annual budget.

(h)

With the recommendations of the Commission, to adopt rules and regulations for
the conduct of all business done and to be done pursuant to this Agreement.

(i)

To do all things necessary or incidental to carry out the purposes of this
Agreement within the constraints of the budget as approved by the Member
Counties.

(j)

Provide information and recommendations to state and federal agencies, including
ihe State Legislature and U.S. Congress, regarding actions or programs necessary
for the study, management, protection, and enhancement of water resources in the
region as defined in the Plan but including additional counties which may become
party to this Agreement.

(k)

Authority to subpoena witnesses and documents for Commission hearings.

8. An~iualBudget. The fiscal year of the Commission shall commence on October 1 of
each year and shall end on September 30 of the following year. The Executive Committee shall

prepare,. by the first Monday in July of each year, a preliminary budget for the Commission,
including activities of the Executive Committee, and an estimate of costs to be apportioned to
each Member County for the ensuing year. A copy of the preliminary budget, showing the
amount of costs to be allocated to each Member County, shall be distributed to each Member
County by July 15 of each year for approval by the co~nrnissionersof the Member Counties. On
or before August 15 of each year a budget for the Commission shall be approved by the
Executive Committee. and certified to each Member County. Such determination shall he
binding upon all Member Counties.

9. Duration and Dissolution. It is intended that this Agreement and the Commission
established hereby shall have permanent status. However, Member Counties shall have the
ability to withdraw from this Agreement, beginning one (1) year from the date hereof. Any
Member County wishing to withdraw after completion of the first year, must give one (1) year's.
written notice to the Executive Committee of such intention to withdraw. A Member County
withdrawing from the Agreement stiall not be entitled to reimbursement of any funds or to any
proportionate share of any property accumulated by the Commission or Executive Committee
and shzll he responsible for payment of its share of the budget for said fiscal year. This
Agreement may be terminated by majority vote of the Member Counties after completion of its
fifth year, in which event all assets remaining after payment of all costs and expenses shall be
distributed to the Member Counties in proportion to their share of the last annual budget of the
Commission.

PO, Amendment of Agreement. This Agreement may be amended by an executed
addendum, approved by resoIution duly adopted by the Board of Co~nrnissionersof each
Member
County.

11. Addition of Counties. Any county which is not a party to this Agreement may,
wiiih the consent of a majority of the Board of Commissioners of each Member County, become
a Member County to this Agreement by executing an addendum to that effect to this Agreement
and by the adoption of an ordinance approving this Agreement.

82. Effective Date. This Agreement shall be effective from and after execution by the
Chairmen of the Boards of Commissioners of the three (3) Member Counties. Each county shall
forthwith adopt an ordinance approving the Agreement, which ordinance shall be in the form
attached hereto as Exhibir "B" which exhibit is incorporated herein by this reference. The
number of each such ordinance and the date of adoption shall be noted in the place indicated
..

below.

IN WITNESS WIEREOF, the Member Counties, acting through their respective Board
Chairman, have executed this Agreement.

3

,

AMENDMENT # I :
This Agreement is amended to include Twin Falls County as a Member County. The
Twin Falls County Commissioners adopted an ordinance approving this Agreement and adopting
the Coordinated Water Resource Management Plan on January 29, 1996.
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CAFO
ORDINANCE NO.

50

AN ORDINANCE DEFINING AND ESTABLISHING STANDARDS FOR CONFINED
ANIMAL FEEDING OPERATIONS (CAFOs), PROVIDING A TITLE, PURPOSE,
INTERPRETATION, SEVERABILITY, REPEALER AND ENACTMENT, PROVIDING
DEFINITIONS, CONFIRMING THE RIGHTS AND ESTABLISHING REQUIREMENTS FOR
EXISTING CAFOs, REQUIRING SITING PERMITS FOR NEW AND EXPANDING CAFOs;
DESCRIBING THE CONTENTS OF APPLlCATlONS FOR SITING PERMITS; EXPLAINING THE
APPLICATION AND HEARING PROCESS; DEFINING THE CRITERIA FOR APPROVAL OF
SITING PERMITS, ALLOWING FOR VARIANCE; DESCRIBING THE PROCEDURE FOR THE
GRANTING OR DENIAL OF SITING PERMITS; REQUIRING OCCUPANCY CERTIFICATES AND
SETTING FORTH THE PROCESS TO OBTAIN OCCUPANCY CERTIFICATES; ESTABLISHING
OPERATING CRITERIA FOR CAFOs; ESTABLISHING REQUIREMENTS FOR DISCONTINUED
CAFOs; PROVIDING FOR APPEAL; PROVIDING FOR ENFORCEMENT; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS the Gooding County Comprehensive Plan, adopted on March 8, 1999, (page
14) lists as goals "to encourage the retention of productive agricultural land and to promote the
improvement of agricultural lands in the county for increased production and conservation, to
protect agricultural land for the production of food and fiber, and protect the agricultural base as :he
primary economic base of the entire county, to protect the aquifer by encouraging good waste
management plans, [and] to work with the appropriate state and federal agencies to see that
proper steps are followed to avoid discharge of pollutants;"
WHEREAS the Gooding County Comprehensive Plan (page 13) found thatthere were then
in Gooding county approximately 16,000 beef cattle, 25,000 sheep and 63,000 dairy cows, not
including replacements;
WHEREAS the ldaho Agricultural Statistics serviceestimated in May, 2005, that there were.
233,000 cattle and calves in Gooding County, which was the highest number of cattle and calves in
any county in the State of Idaho;
WHEREAS, as of May 31, 2007; Gooding County has, through the sitingpermit process for
Confined Animal Feeding Operations.(CAFOs) authorized by permit 329,834.18 totai animal units
on 43,171.54CAFO acres;

WHEREAS, as of December 19, 2006, Gooding County Assessor records show 115,202.6
irrigated agricultural acres in Gooding County;
WHEREAS the Middle Snake Coordinated Water Resource Management Plan (page 35),
issued by The Middle Snake Regional Water Resource Commission, of which Gooding County is a
Member County, identifies as an objective (802) the implementation of "improved irrigation
management and soii fertility management to reduce movement of biological, chemical and
physical contaminants through the soil profiie to surface and sub surface water;" and identified as
one of the strategies(BO2.b) to accomplish this objective the matching of "animal waste,
agricultural solid waste and chemical fertilizer application with crop usage of nutrients;"

.

WHEREAS Middle Snake Coordinated Water Resource Management Plan (page 38), with
specific reference to animal feeding operations, identified as Goal B the improvement of "the
quality of'return flows and groundwater;" identified an objective (B01) the reduction of "nutrients in
runoff and leaching on crop land where livestock waste has been applied;" and identified as some
of the strategies to accomplish thisobjective the need to "ensure compliance with state and federal
regulations and local guidelines for livestock operations ... [to] include containment of livestock
waste and the nutrient management plan which provide provisions for the application and handling
of nutrients[,] encourage the timely incorporation of livestock waste to reduce the potential of
contaminated ninoff[,j" and require that "all livestock waste applied to.crop land ... be matched to
the nutrient needs of the crop;"
WHEREAS soil sampling of agricultural fields in Gooding County in 2006 indicated that 88
per cent of the fields sampled exceeded the maximum allowable phosphorus levels as set by the
ldaho Department of Agriculture; and, as a result of this soil sampling, the ldaho Department of
Agriculture has voiced concerns whether required nutrient management plans for CAFOs are
either not based upon accurate science or not being followed, or both;

WHEREAS it appears that animal unit densities of up to ten (10) per acre has resulted in
the over appiication of animai waste on existing agricultural land, which indicates there is
insufficient irrigated tillable land available in Gooding County to handle the animal waste produced
by existing CAFOs;
WHEREAS higher animal numbers and continued over application of animal waste has
increased potential to contaminate both agricultural soii and water resources;
WHEREAS Gooding County and the entire Magic Valley is still suffering from extreme
drought conditions and calls from Senior Water Users have caused litigation and attempts at a
mitigation plan and the future curtailment of some water rights is a definite possibility;
WHEREAS the Gooding County Planning and Zoning Commission and the Board of
Commissioners have, within the past year and a half, both received an increased number of
complaints as compared to prior years concerning contaminated wells, obnoxious odors, pests,
dust and airborne contaminants from residents in the County; and
WHEREAS this Board has determined it will be in the best interest of the health, safety and
general welfare, of the citizens of Gooding County and beneficial to the protection of agricultural
land and water resources to limit the rapid growth of animal numbers in Gooding County; and
WHEREAS this Board has:concludedthis ordinance will limitthe-growth of animal numbers.,
in.G.ooding County.

..

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY

I.

TITLE, PURPOSE, INTERPRETATION, SEVERABILITY, REPEALER AND ENACTMENT
A. This Ordinance is adopted pursuant to authority granted by Title 67, Chapter 65 of the
Idaho Code, and Article 12, Section 2 of the ldaho Constitution, as amended or
subsequently codified.
B. The Board of County Commissioners of Gooding County specifically finds that there is a
danger of pollution to the aquifers, watersheds, surface water, ground water, springs
and water courses located in Gooding County by the locating of CAFOs on or near
:: rivers, flood plains and canyon rims or in other areas where aquifers are subject to
surface use influences. The locating of CAFOs near these areas increases the chances
of pollution to the waters in Gooding County.
,'

C. The Board of County Commissioners of Gooding County specifically seeks to promote
and protect the health, safety and the general welfare of the public.

D. The Board of County Commissioners of Gooding County specifically finds that this
ordinance conforms with and is in compliance with the policies of the Gooding County
Comprehensive Plan.

E. Should any section or provision of this Ordinance be declared by a court of competent
jurisdiction to be unconstitutional or invalid, such decision shall not affect the validity of
the Ordinance as a whole or any part thereof other than the part so declared to be
unconstitutional or invalid.

F. All prior ordinances pertaining to Confined Animal ieeding Operations, or parts of prior
ordinances pertaining.to Confined Animal Feeding Operations, to the extent they are in
conflict with this Ordinance or inconsistent with the provisions of this Ordinance are
hereby repealed to the extent necessary to give this Ordinance full force and effect.
G. This Ordinance shall become effective from and after the date of its approval and
publication, as provided by law.

11.

DEFINITIONS:
A. ADMINISTRATOR: An official, having knowledge in the principles and practices of
zoning, who is appointed by the Board to administer and enforce Gooding County's land
use planning ordinances.

B.

AFFECTED PERSON: A person or legal entity owning property or residing within one(1) mile of an existing or proposed CAFO, or a resident or real property owner of
Gooding County who may be materially affected in their health, safety orproperty rights.
by the CAFO.

C.. ANIMALUNITS: Ameasure of- animal density calculated by multiplying.the.number of
animals by the animal equivalency factorfrom thefollowing:chart:

3

ANIMAL
EQUIVALENCY
FACTOR

ANIMAL TYPES
-

DAIRY CAlTLE
BulllHolstein Cow 1,400Pounds 1.4
BullIJersey Cow 1,000Pounds 1 .O
BuilIHeifers 900-1,100
Pounds I .O
Bull/Heifers 700-899Pounds
0.8
BuilIHeifers 500-699Pounds
0.6
I

..

I

.4

BulIlHeifers 300-499Pounds
BuIllHeifers 100-299Pounds
I

I

I

I

.2

BEEF CATTLEIBISON

1

/Bull
, (each)
teerslcows (over 1,000ibs)

1 .O
1.0

SteerslCows (600-1,000
lbs)

0.8

Calves (under 600 lbs)

0.4

Pigs (55lbs-market)

b.15

Pigs (up to 55 lbs)

0.05

Sows (each)

0.4

.. Boars (each)

10.5

WINE
I

SHEEP

(each)

0.15

HORSES

(I
,000lbs)
(over 1,000lbs)
(I,000lbs)

1.0
1.5
1.0

Layers (each)

0.0033

Broilers (each)

0.0033

(100 pounds)

0.1

FISH
CHICKENS

FOR SPECIES NOT
SPEClFiCALLY
IDENTIFIED

D. APPLICANT A person or legal entity seeking:approvals o r permits. pursuant-to this
ordinance having.an ownership interest in real property of a.nature:sufficient to
determinethe-useto:which'the.rea1 property will be:put-as prop.ose.d:ir* the-applications:
for ap.provals.or-permits.
LC.

//&I

E. BEST MANAGEMENT PRACTICES (BMPs): As per idaho Code 25-3803(4) "Best
Management Practices" means practices, techniques or measures which are
determined by the idaho Department of Agricuiture (ISDA) to be a cost-effective and
practicable means of managing odors generated on an agricultural operation to a level
associated with accepted agricultural practices.

F. BOARD: Gooding County Board of Commissioners.
G. CAFO (CONFINED ANIMAL FEEDING OPERATION):
1. An operation where the following conditions exist:.
a) Animals have been, are, or will be stabled, confined, fed or maintained for six (6)
months of any calendar year; and,
b) Crops, vegetation, forage growth or post-harvest residues are not sustained in
the normal growing season over at least a 25% portion of any o i t h e corral or..
other confinement area, and,
c) Any combination of animal units, which totaling 70 animal units or more; or "
d) Any operation with a milk shipping permit; or
e) Any operation with a liquid waste management system.
:

2. For purposes of this definition, two or more CAFOs undercommon ownership are
considered to be a single CAFO if they adjoin each other or if they share a common
area or system for the management of waste. Utilization-of a community (more than
one operator involved) or commercial waste management system shall not-be---considered to be sharing a common waste management system.

H. CRFO FOOTPRINT: The designated real property within whichcorrals, barns, or other
improvements, feed storage areas, animal feeding areas, waste storage areas including
lagoons and any area that requires runoff containment, (excluding farm ground)' are
located.
I. CAFO.SITE ADVISORY TEAM ("Team.'!): A team'comprised of representatives from
the ldaho State Department of Agriculture (ISDA),ldaho Division of Environmental
Quality (IDEQ), ldaho Department of Water Resources (IDWR), and an ex officio
designee of Gooding County.

J. CANYON RiM(s): The Snake River or Malad River canyon rim(s) where the slope
exceeds 30% for a slope distance of 25' or more. The location of the rim shall be
determined before any excavation or grading preparatory to development occurs. In
...
some areas, there is more than one rim. .
: mustration F o r Calculatbg Slope
.

Line:
A-B is the elevation (73')
A-C is a slope

r\

~

A

7.j
B

8-C is horizontal
A-C
the slope-of
distance
30%
30% grade or s1ope.i~a 10' difference in elevation every 100' Thus 20% of 25' = 7:s

c

,,.

--

- --.

K. COMMISSION: The Zoning, Planning and Zoning, Joint Zoning, or Joint Planning and
Zoning Commission appointed by the Board.

..

.

.

L. COMPOSTING: Biological decomposition of organic matter. It is accomplished in such
a way to promote aerobic degradation. The process inhibits pathogens, viable weed
seeds and odors.

..

M. CORRAL: An enclosed area in which animals are housed and fed withoutthe presence
. ..

of crops, forage growth, and other vegetation, which are not sustained in the normal
growing season.
. .
..
N. FLUSH SYSTEM: Any system utilizing hydraulic flow to remove waste from animal
housing an2 feeding areas, not including milking parlor or wash pens.
0 . EXISTING CAFO: A CAFO built and in operationand properly 'permitted under prior
ordinances or buiit and in operation as of February 10, 1997, the effective date of CAFO
Ordinance No. 62.
%
..
Tilled into soil according to.acceptable.agricultura1pradices'as
defined by the current National ~esourcesConservation Service (NRCS) Conservation
Practice Standard. Code 590.

P. INCORPORATED:

Q. MCL: Maximum Contaminant Level in the ldaho Department of Health and Welfare's
Water Quality Standards and Wastewater Treatment Requirements.

R. MEMORANDUM OF UNDERSTANDING: Memorandum of Understanding between
Gooding County and the. CAFO Site Advisory Team relative to CAFO sitings is an
Agreement wherein Gooding County wiilprovide the Team with certain information set
forth in the application in Article VI: O Siting Advisory Team Information.

S. NUTRIENT MANAGEMENT PLAN: Management plan prepared by a state certified
nutrient management planner in accordance with NRCS Standard 590 as required by
the Idaho State Department of Agriculture.

T. RESIDENCE: Any structure primarily used as a dweiling forhuman beings and which
meets ail applicable state and local requirements for such use.

U. WASTE: Waste is:
1. Liquid Waste: Waste water and other waste material in liquid form, including liquid
manure, which is generated from the operation of the CAFO. For.purposes of this
Ordinance, "liquid" shall mean having moisture cantent oi-90% or greater.
2. Solid Waste: Animal wastematerial in solid form, including manure, which is
generated from the operation of the CAFO.
,

V. WASTE MANAGEMENT SYSTEM: The process, area, andlor mechanism employed.
for-the retention, storage; compostingor treatmentof waste.
W. WASTE. STORAGE: Area..where-liquid andlor solid. manure is. stored excluding. corrals.
wherewaste-is.removed at leastonce a: year.

...

Ill.

EXISTING CAFOS:

A. Existing CAFOs shall be allowed to continue to operate in accordance with the siting
permit issued under prior ordinances; or if no permit has been issued, as registered as
defined by Ordinance No. 62; or if not registered, as built and in operation as of
February 10, 1997, or if not registered and not previously having met the definition of a
CAFO under prior ordinances, as built and in operation as of the effective date of this
ordinance; and shall be considered grandfathered to that extent only.
B. Except as grandfathered in accordance with Section A above, existing CAFOs are not
relieved of any obligations or penalties for non-compliance with the provisions of this
Ordinance, or the provisions of prior CAFO ordinances still in effect.
C.' The owner of any CAFO operating in Gooding county without a siting permit having
been issued or without registration as provided by Ordinance No. 62, shall apply to the
administrator for a siting-permit within 90 days of the adoption of this ordinance. The
information submitted on the application shall include that which existedon February
10, 1997, the effective date of CAFO Ordinance No. 62, and that which exists at the
time of the application.
D. The owner of aCAFO applying for a siting permit in accordance with Section C above,
or any existing CAFO enlarging, replacing, remodeling, modifying or adding corrals,
feed storage areas, animal feeding areas, barns or other facilities or improvements,
within the CAFO footprint, but not increasing animal units or changing the size or
location of the waste management system, shall be required to file an Application for
Existing CAFO Siting Permit or Modification form, as set forth below, with the
Administrator. A fee shall be submitted as set by resolution by the Board of County
Commissioners of Gooding County. If the facilities or improvements meet the setback
requirements of the ordinance in effect at the date of issuance of the permit holder's
original permit or registration, the Administrator shall issue a permit to construct, replace
or remodel the facilities.
APPLICATION FOR EXISTING CAFO SITING PERMIT OR MODIFICATION:
1. Name, address, telephone number of applicant and CAFO facility location.
2. Legal description of CAFO real property and legal owner of real property.
3. Total number of acres on the CAFO.
4 . Existing use of land.
5. Proposed modification:
Is the proposed modification within the CAFO footprint?
6. Zoning District.
7 . Complete the attached Animal Unit Worksheet.
8. is this CAFO footprint located within 3,960 feet of a parcel of property in a
transitional zone, residential zone or an existing platted subdivision?
9. Does the modification meet all setback requirements?
10. A vicinity map ofa radius of one mile from the CAFO, one inch equals six hundred.
sixty (660) feet.or eight (8) inches equals one (1) mile drawn to scale showing the
following:
a. Land use.
b. Surface watercourses.
c. Wells, sinkholes or waste wells of recordwith Idaho Department ofwater
Resources and/or local irrigation districts; orofwhich theapplicant is aware

:

d. Designateloutlinethe area where the CAFO, as defined in this ordinance, is or
will be located.
11. A site plan of the CAFO, of a minimum legible size drawn to a scale of 1 inch'= 100
feet, or as approved by the Administrator in writing, showing the following:
a. Topography at intervals of twenty (20) feet.
b. Dimensions, size, location, use and setbacks of existing and proposed facilities
and improvements on the CAFO, if any, including;
i. barns
ii. Feed storage areas
iii. Animal confinement and feeding areas (corrals)
..
iv. Waste storage areas - liquid, solid and compost areas
v. Wells
c. Springs and surface water courses.
d. Traftic access: ingress, egress, and road widths to conform to International Fire
Code for emergency access.
e. Public thoroughfares.
f. Lighting.
,...
12. Attach a written description of the waste management system, including a site
Limitations Rating Criteria (Exhibit A) for land where the waste is stored and/or
applied:
13. Letter from any affected canal company stating whether CAFO. or proposed
modification meets the canal company requirements.
14. Letter from IDWR relative to water right permit or license from the State of ldaho.
CAFO operator shall show evidence that water permit is adequate for the operation.
15. A letter of compliance from ISDA, or the applicabie state agency, that the CAFO has
an approved Nutrient Management Plan, if required, and whether the CAFO is
operating in compliance with the approved Nutrient Management Plan.
16.A letter of approvai of the new design shall be submittedby the appropriate state
..
agency with the application.

E. Existing CAFOs shaltnot increase in total animal units above those animal units
authorized by existing permit, registration, or as otherwise established in accordance
with Section A of this Article Ill, without first conforming to the requirements of this
ordinance for the expansion portion and obtaining a New Siting Permit.

F. Submission of the application shall constitute permission from the applicant for the
Administrator or designee to inspect the site for the proposed CAFO or expansion and
request from the applicant verifiable records, relative to the existing CAFO for the
purpose of investigating whether the application meets the criteria set forth in this
ordinance for approval. Failure to provide requested information shall result in an
incomplete application.
G. The owner of a CAFO shall notify the County within thirty (30) days of ceasing or

suspending operations of the CAFO. Failure to do so will render the CAFO in violation
and subject to enforcement action. If the CAFO is vacant for a period of one year, the
County may requestthat the owner declare-his intentions with respect to the continued
non-use of the CAFO in writing within twenty-eight (28) days of the request. If the owner
elects to continue the non-use, he shall be required to follow the process outlined in
ldaho Code- 567-6530. A CAFO shall lose.its sitingpermit and.grandfather rights if-the
operation is vacant for ten (10) years or sooner if.the-owner fails to comply l ~ i t hthe:
pro~isionsoutlined.in ldaho Code-67-6538.

..

H. If a CAFO permitted under a prior ordinance has not commenced construction of the
approved facilities and improvements within the footprint within a period of one (I
j year
from the approval of the siting permit, the Planning and Zoning Administrator may
request that the owner declare his intentions regarding construction of the facilities and
improvements in writing within 28days of the request. If the owner elects to continue
the non-use, he shall be required to follow the process outlined in ldaho Code $676538. A CAFO shall lose its siting permit and grandfather rights if construction is not
commenced within ten (10) years from issuance of the permit or sooner if the owner
fails to comply with the provisions outlined in ldaho Code $67-6538.
I.

IV.

Existing CAFOs shall be transferable, provided, the new owner files a transfer
statement form with the Administrator within sixty (60) days from the date of the
purchase of the CAFO. The new owner must sign a transfer statement form, stating that
a Nutrient Management Plan is in place. The transfer statement form shall include the
date of the transfer and the names and mailing addresses of both the transferor and
-transferee.
,,

SITING PERMIT REQUIRED:
Prior to commencing construction of any facilities or improvements, a siting permit shall be
obtained pursuant to this ordinance:
A. To operate a new CAFO;

B. To increase the animal units of an existing CAFO over those animal units authorized
by existing permit, registration, or as otherwise established in accordance with
Section A of Article Ill above;
C. To enlarge or change the location of the footprint of an existing CAFO; or

D. To enlarge the capacity or change the location of the waste management system of
an existing CAFO.

V.

APPLICATION FOR SITING PERMIT: Each application for a siting permit shall be
submitted on a form obtained from the administrator and contain the following:
A. Name, address, and telephone number of applicant and CAFO location
B. Legal description of CAFO property, and legal owner of real property.

C. Existing use of all real property which is part of the CAFO. This information shall
include business records substantiating the type and number of animal units currently
stabled, confined, fed, or maintained on.the property, if any.
D. Zoning district:
E. Complete the Animal Unit Worksheet

E

A.vicinity map of-aradius of.one.mile-from theCAFO, drawrrto asca1e:of one inch
equals six hundred.sixty (660) feet.or-eighY(8) inches:equals-one-(I) mileshowing- t h e
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following:
1. Land use.
2. Surface water courses.
3 . Wells, sinkholes or waste wells of record with ldaho Department of Water
Resources and/or local irrigation districts, or of which the applicant is aware.
4. Designate/outline the area where the CAFO footprint, as defined in this ordinance, is . .
or will be located.

G. A site plan, of a minimum legible size drawn to a scale of 1 inch = 100 feet, or as
approved by the Administrator in writing, showing the following:
..
1. Topography at intervals of twenty (20) feet.
2. Dimensions, size, location and useof all proposed and existing facilities and
improvements on the CAFO, if any, including setbacks, of the following:
a. Barns.
b. Feed storage areas.
c. Animal confinenient and feeding areas (corrals).
d. Liquid and solid waste storage and composting areas.
,<>
e. Wells.
3. Springs and surface water courses.
4. Traffic access: ingress, egress, and road widths to conform to Uniform Fire Code
(20' minimum) for emergency access to the CAFO and within the footprint.
5. Public thorouahfares.
6. Lighting.
7. Designateloutline the area where the CAFO footprint, as defined in this ordinance, is
or will be located.
:

-

H. A written description of the waste management system.
I. Site Limitations Rating Criteria (See Exhibit A) for all land, including the CAFO footprint,
under direct control of the CAFO.
J. A written strategy to mitigate odor, or an odor management plan developed and
accordance with the ldaho Agriculture Odor Management Act, if required.

K. A written strategy or plan to mitigate dust and pests, including but not limited to flies,
rodents, birds, etc.
L. Letter from any affected canal company stating whether the proposed CAFO meets the
canal company requirements.
M. Letter from IDWR relative to water right permit, obtained or applied for, or license from
the State of idaho. CAFO operator shall show evidence. that the water permit is
adequate for the operation.

N. Letter from local fire protection district stating whether the roads on the Site Plan and
the vicinity county roads are adequate for fire protection vehicles.
0. Letter from local highway district approvingingress and egress points. on thesite Plan
and stating whether county roads areadequate to service-ihe-proposedoperation:

P-. Nutrient Management.Plan; if-require.d:by ldaho. law.orru1e:

..

..

Q. Siting Advisory Team Information: Information shall be submitted in accordance with
IDAPA 02.04.18 - Rules Governing CAFO S~teAdvisory Team, as it now exists or as it
may hereafter be amended.
R. A description of any proposed phasing of the cpnstruction of the facilities or
improvements. (Each phase must be capable of standing alone.)

:

S. A fee shall be submitted with the application as set by resolution of the Board of County
Commissioners of Gooding County.

VI.

PROCESS OF APPLICATION AND NOTICE OF HEARING:
A. " Application Review: The Administrator shall review the application for completeness
within 10 business days.
1. Upon.,determiningthat the application is complete, the Administrator shall submit the
,
application to the CAFO Site Advisory Team for review.
2. Upon determining the application is not complete, the Administrator shall provide
written notice of the deficiencies to the applicant. The Administrator may request
additional information if deemed necessary to process the application. The
application will not be considered complete until the deficiencies or additional
information as identified by the Administrator are corrected. If the deficiencies are
not corrected within 180 days, the application shall be deemed denied and no
further action taken by the Administrator.

B. Once the CAFO application is complete and submitted to the CAFO Site Advisory
Team, the Team (or its designee(s)) shall conduct an on-site evaluation.
1. Unless specifically waived in writing, the applicant andlor owners and Administrator
(or designee) shall always be present during evaluations of the Team. If the
Administrator is unable to participate, then an alternate county official shall be
appointed.
2. The Suitability Determination shall be signed by the Team members or their
designees and prepared in accordance with the most current IDAPA rules governing
CAFO Site Advisory Teams.
C. OTHER AGENCIES: The Administrator may invite other agencies, including, but not
limited to representatives of Idaho Universities, U.S. Environmental Protection Agency,
U.S. Natural Resources Conservation Service, U.S. Geological Survey, etc. to review
the completed application and/or the proposed site and make comments and
recommendations to the Commission.
D. Submission of the application shall constitute permission from the applicant for the
Administrator or designee.to inspectthe site for the proposed CAFO or expansion and
request from the applicant verifiable records, relative to the existing CAFO for the
purpose of investigating whether the application meets the-criteria set-forth in this
ordinance for approval. Failure to provide requested information shall result in an
incomplete. application.

E. Hearing and Notice: The Administrator.shall submit-the.cornpleted application and
CAFO Advisory Team Determinationto theCommission for one public hearing. At-least
fifteen (15) daysprior to the-hearing, noticeof the-time andplaceanda:summary ofthe-

..
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proposed CAFO application shall be published in the official newspaper of the county.
Notice may also be made available to other newspapers, radio and television stations
serving Gooding County. Fifteen (15) days prior notice shall also be provided by fkst
class mail to property owners within one (1) mile of the CAFO and any other affected
person that has made written request to the Administrator for notice.
V11.

CRITERIA FOR APPROVAL: Prior to approval of a siting permit, the Commission must find
that the new CAFO meets all requirements of this ordinance including the following:

A. General requirements:
1. New CAFOs or.expansion of animal units over those animal units authorized by
existing permit, registration, or as otherwise established in accordance with Section
A of Article Ill above will only be allowed in agricultural zoning districts with the
!
exception of aquaculture CAFOs which will be allowed in all zones except
residential zones.
2. The CAFO applicant must comply with and not be in violation of any federal, state or
county law or regulation or the requirements of an affected canal company, ioca?fire
protection district or local highway district which directly applies to the location or
operation of a CAFO. Violations which occurred prior to the application may be
considered relevant by the Commission as evidence of continued non-compliance.
3. The operator must nothave begun construction of new facilities and improvements
for, or commenced operations as, a CAFO upon the land to be used as a CAFO,
other than as previously authorized by prior permit. A violation of this requirement is
subject to enforcement pursuant to Article XIV: Enforcement.
B. Waste management:
1. If required by a State of Idaho agency having jurisdiction, a CAFO shall follow and
be in compliance with a current nutrient management plan which has been
approved by said agency.
2. The waste management system shall not be located or operated closer than one
thousand three hondred twenty (1,320) feet from. a residence owned by someone
other than the applicant. A new residence located in an agricultural zone shall not
be built within one thousand three hundred twenty (7,320) feet of a waste
management system. The liquid waste management system shall not be located
andlor operated closer than three hundred (300) feet from property lines and rightof-ways. Solid waste management system shall not be located closer than 'rwo
hundred (200) feet from the right-of-ways and one hundred fifty (150) feet from
property lines. For the purpose of distribution or application of waste, the setbacks
contained above in this paragraph Vll B: 2 shall not apply. Storage of waste or
compost shall not be allowed i'n any zone other than an agricultural zoning district.
3. The waste management system shall not be located and/or operated closer than
five hundred (500) feet from a domestic well not owned by the CAFO. A domestic
well for a new residence, which doesn't belong to the CAFO, must meet the five
hundred (500) feet setback from CAFO waste management system.
4. That a CAFO shail have the lowest environmental rjsk rating by the CAFO Site
Advisory Team. if a CAFO receives other than the lowest environmental risk rating,
the Commission may consider during the approval process aletter from NRCS or
comparable agency or firm showing whether and how the risk rating may b e
mitigated and applicant's ability to so mitigate:
5. Site Limitations Rating Criteria! as set.forth in Exhibit A, shall beprovided for all land
within theCAF0. Thereshall be no rating:of-very severeor-severein any otthe-

''
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factors. If either severe or very severe ratings appear, the applicant may provide, for
consideration by the Commission during the approval process, a letter or document
from NRCS and/or comparable agency or firm explaining whether and how the very
severe or severe ratings may be mitigated and applicant's ability to so mitigate.
6. A new or expanding CAFO siting permit wiil require applicant to provide a letter
confirming approval of a Nutrient Management Plan prepared in accordance with
the requirements of the appropriate state agency, if a Nutrient Management Plan is
required by a state or federal agency. An applicant seeking expansion of a CAFO
shall also provide written verification from the appropriate state or federal agency
that applicant is currently operating in compliance with the approved Nutrient
Management Plan, if a Nutrient Management Plan is required. An applicant seeking
a new CAFO siting permit must provide written verification that he can operate in
compliance with the approved Nutrient Management Plan, if a Nutrient Management
:
Plan is required.
7. In accordance with ldaho Code 25-3805 - Design and Construction, all new or.
modified liquid waste systems shall be designed by licensed professional engineers
and constructed in accordance with standards and specifications either approved by
the ldaho Department of Agriculture (ISDA) or in accordance with any existing
relevant memorandums of understanding with the department of environmental
quality. All persons shall submit plans and specifications for new or modified liquid
waste systems to the director of ,ISDA. for approval. A person shall not begin
construction of a liquid waste system prior to approval of plans and specifications by
ISDA. (Idaho Code 25-3805)
a. Flush systems not utilizing biological, chemical or other odor reducing
technologies are not allowed.
b. Flush systems utilizing fresh water, aerobic basins, sequencing batch reactors,
anaerobic digestion, or other odor reducing technologies will be allowed
(aquaculture is exempt).
8. Aquaculture CAFOs are exempt from the waste management setbacks except for
the storage of solid waste on land.
C. Water quality: All CAFO applicants must demonstrate that:
1. The CAFO will be in compliance with the Clean Water Act and any relevant federal
or state regulation implementing the Clean Water Act in ldaho.
2. There will not be discharge of pollutants into surface or ground water except as
permitted by the appropriate state andlor federal agency with jurisdiction. A copy of
any permit from any agency relative to discharge of pollutants must be filed with
the Siting Permit file of the applicant.
3. The CAFO owns adequate potable water rights to operate. This must be evidenced
by a permit or license from the ldaho Department of Water Resources, or that the
CAFO is in the process of obtaining the permit or license from the State of ldaho, in
which case issuance of the siting permit will be contingent upon obtaining the
appropriate permit or license. The Administrator will not issue a CAFO occupancy
permit without written proof of an approved water right, or completed transfer from
the IDWR.
D. Property rights:
1. The aooroved maximum densitv of animals shall not.excked.five (5) animal units per

tillable;'irrigated acre owned b i t h e - C A ~ applicant:
0
The land.baseto supportthe
animal units is required to, be in Gooding County with the-exception. o f contiguous
1and:in an adjacent.county. Aquaculture.shail remain-at'ten (10) animal units per-

2.

3.

4.
5.

6.
7.
8.

9.

acre.
Corrals shall be located at least one thousand three hundred twenty (I ,320) feet
from the nearest corner of any residence not belonging to the owner of the CAFO.
Residences shall be constructed at least one thousand three hundred twenty
(1,320)feet away from existing corrals not belonging to the owner constructing the
residence. Corrals shall have a one hundred (100) foot setback from a public right..
of-way and propetty lines.
All feed storage areas shail have a seventy-five (75) foot setback from a public rightof-way and three hundred (300) feet from an existing residence not owned by owner
of the CAFO. Provided, however, that silage, haylage, potatoes or any other feed.
product resulting from the ensiiage process which is stored in the open air shall be
located at least seven hundred (700)feet from any existing residence not belonging
to the owner of the CAFO. Residences shall be constructed at least seven hundred
(700) f m t from any existing feed storage areas of this type not belonging to the
owner construding the residence.
..
Lights from CAFOs'shall be placed and shielded to prevent the light source from
becoming a nuisance or hazard outside the property lines of the CAFO.
The CAFO footprint shall not be located within three thousand nine hundred sixty
(3,960)feet of a transitional zone, residential zone or an existing platted subdivision
with improvements constructed as of the effective date of this ordinance. Residential
subdivisions proposed after the effective date of this ordinance.sha1l be located no
closer than three thousand nine hundred sixty (3,960) feet to any existing CAFO
footprint.
A new CAFO footprint shall not be located within one (1) mile of the rim of either the
Snake River Canyon or the Malad River Canyon.
A new CAFO footprint shall not be located within two thousand six hundred forty feet
(2,640) Zone "A" flood plain as set out on the Federal Emergency Management
Agency's 1985 Flood Insurance Rate Map for Gooding County.
A CAFO in excess of one thousand (1,000) animal units shall have an incremental
increase to the setbacks.contained herein, except there shall not be incremental
increase to the setback from a public right of way or to the setbacks from the canyon
rims. There shall be a one percent (1%)increase per one hundred (100) animal
units, to a maximum of one hundred percent (100%) Increase to the setback
distance.
Dead animals awaiting disposal must be shielded from public view and disposed of
within 72 hours per IDAPA 02-04-17-030.

-.
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E. EXCEPTIONS TO SETBACK REQUIREMENTS.
1. The setbacks contained in this Article VII. Criteria for Approval, Sections B and D do
not apply if the affected property owner executes a written waiver with.the CAFO
owner, under terms and conditions that the patties may negotiate. The written
waiver must legally describe both the CAFO property and the affected property and
be in recordable form when initially submitted to the Administrator; and must be
recorded if the application is approved. The recorded waiver shall preclude
enforcement of the setback distances described therein. A change in ownership of
the affected properiy or the CAFO shall not affect the validity of the waiver.
2 Aquaculture CAFOs are exempt from the setbacks contained in Article VII. Criteria.
for Approval, Section D.
3. Setbacks coiltained in Article VII Criteria for Approval, Section D shall not'appiy to
the construction of any residence and/or residential subdivisions located in any
transitional mnes that areestablished as of theeffective-dateof this Ordinance:
14.
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F. POULTRY OR SWINE CAFO: If required by state law or regulation, a poultry or swine
CAFO shall also obtain site approval from the Idaho Department of Environmental
Quality or other appropriate state agency having jurisdiction.
VIII.

VARIANCE:
A. A variance is a modification of the requirements of the ordinance and may be sought by
making a written request for a variance at the time of the filing of the application for the
siting permit.

B. A variance shall not be considered a right or special privilege but shall be granted to an
applicant only upon his showing that the variance is not in conflict with the public
interest and will not cause an adverse impact to the neighboring property owners.
C. A variance may be granted to the setbacks contained in this ordinance only upon a
showing of undue hardship because of the characteristics of the site.

D. A variance may be sought to the requirements of the ordinance to increase the animal
density to a maximum of seven (7) animal units per irrigated tillable acre. Consideration'
will be given to such a variance if the CAFO operator employs multiple, proven,
environmental technologies or methods to enhance or improve air, soil, and water
quality including but not limited to methane or anaerobic digesters, berms with growing
hedges and trees, etc. If approved, such variance may be revoked if the CAFO operator
discontinues the employment of the technology or method upon which the grant of the
variance was based.
D. Prior to granting a variance notice an opportunity to be heard shall be provided to
property owners within one mile of the parcel under consideration and to those affected
persons who have previously requested a notice. The procedure considering a variance
shall follow the provisions as set out in the Gooding County Zoning Ordinance for
variances.

IX.

GRANT OR DENIAL OF SITING PERMIT: The Commission shall specify:
A. The standards used in evaluating the application;

B. The reasons for approval or denial; and
C. The actions, if any, that the applicant could take to obtain a permit.

D. If construction is not commenced within one (1) year of issuance of the New or
Expanding CAFO Siting Permit, the Applicant shall appear before the Commission to
show documentation of-measurable progress toward a completed project. The Applicant
shall reappear on a yearly basis thereafter to show cause why the New or Expanding
CAFO has not been completed. If the CAFO is n0t.a working CAFO within five years of
theCAFO permit being issued, the Commission shall revokethe permit if it finds that
the construction of the facilities and improvements has not progressed. to an extent that
reflects the original intent of-the permit:

E CHANGES DURING C.ONSTRUCTION:
Any changes to the CAFO footprint proposed.during:comtruction; which d o not.

substantially change the approved footprint, must be submitted to the Planning and
Zoning Administrator for approval. The request must clearly specify the change(s) and
provide an explanationor justification for the change(s). If the change causes
substantial relocation of improvements or waste management system, notice of the
change shall be given to affected persons and a hearing will be scheduled.

X.

OCCUPANCY CERTIFICATE REQUIRED: Prior to use of the expanded facilities of an
existing CAFO or occupation of a new CAFO by animals, an Occupancy Certificate is
required.
A. After approval of the siting perhit, but prior to commencing construction of
improvements, the permit owner shall notify the Administrator of the commencement of
the construction. Additionally, if construction of a liquid waste storage lagoon
commences after the initial commencement of construction notice, the permit owner
shall provide the Administrator with separate notice of the lagoon construction
commencement.
B. Inspection of the construction progress of the facilities authorized by the permit shaW
occur at regular intervals or at the request of the permit owner. The Building Inspector
or the Administrator, as appropriate under the circumstances, shall perform the
inspections.
C. The Building lnspector or the Administrator shall have the authority to issue and post on
the premises of the CAFO a "STOP WORK order if an inspection reveals a material
violation of the terms of the permit. All work must STOP after posting the order. The
permit owner may appeal such an order to the Commission and the Board, as
necessary, in accordance with the provisions of the Gooding County Zoning Ordinance.
D. Before issuance of a certificate of occupancy, the CAFO must provide a copy of a water
permit or license approved by the State of ldaho Department of Water Resources.

E. Before issuance of a certificate of occupancy, a dairy CAFO shall have a compliance
certificate issued from the ldaho Department of Agriculture, all other CAFO sites shall
have a compliance certification from the appropriate ldaho State agency.

F. After completion of the construction of the facilities authorized by the permit, or any
approved change requests or non-compliance corrections, the Administrator shall issue
an occupancy certificate to the permit owner. The certificate shall certify that all facilities
have been inspected and conform to the terms of the permit, with approved changes,
and the permit owner is fully authorized to occupy and operate the CAFO facilities, in
accordance with the terms of the approved CAFO siting permit.
G. If the Administrator denies issuance of an occupancy certificate, such denial may be
appealed to the Commission and the Board, as necessary, in accordance with the
provisions of the Gooding County Zoning Ordinance.
XI.

OPERATING CRITERIA: A CAFO must operate within the parameters contained in the
apprcved siting permit and in accordance with the criteria for approval set forth in Article
Vll. Criteriafor Approval of this ordinance, exceptwhere thosecriteria for approval may
have been varied pursuant to the procedure set'forth in Article VIII. Variance, or pertain t o
setbacks which conflictwith the setbacks in effect atthe time a CAFO siting permit was.
approved.

A. NUTRIENT MANAGEMENT PROGRAMS: A CAFO shail continue to be in compliance
with nutrient management program requirements estabiished by state and federal
agencies.
3. WASTE STORAGE, APPLICATION andlor COMPOSTING: A site for composting solid
waste from a CAFO must provide the required area and conditions for ail weather
composting as well as limit the environmental risk associated with odor, noise, dust,
leaching and surface water runoff. Site planning involves finding an acceptable location,
within required setbacks, adapting thecomposting method to the site, providing
sufficient land area (allow for future expansion) and implementing surface water runoff
and pollution control measures as needed. The materials being composted and system
management will also impact these environmental concerns. Solid waste shall be
removed from storage areas at least annually.
1. Waste storage and/or composting must be in compliance with state and local
regulations pertaining to surface water, ground water and odors.
2. Comm&rcial composting or storage of solid waste for longer than one (1) year ,.
requires a Special Use Permit pursuant to the provisions of the Gooding County
Zoning Ordinance.
3. Distribution or application of waste from a CAFO:
a. Liquid waste shall not be applied on snow, ice or frozen soil. This is for lands
that are under direct control on the CAFO facility.
b. Liquid or solid waste applied to tillable ground must be incorporated within 96
hours with the exception of application on irrigated growing or established crops
or .on frozen ground.
c. Runoff from application of waste or unincorporated waste resulting in pooling of
waste in a field shall be removed within two weeks. The time period may be
extend upon approval of the administrator and the appropriate state agency.
d. During time period from May 15 through September 15, liquid land application
shall contain no more than .25% solids.
e. There will not be any application on public rights-of-way.
DISCONTINUED CAFOs: In addition to fulfilling the requirements of Article Ill. Existing
CAFOs, Section E above, the owner of a CAFO ceasing or suspending operations shall
remove ail solid and liquid waste from the CAFO property within 180 days of ceasing or
suspending operations.
:

-

XII.

A. Land application and incorporation of the waste into the irrigated, tillable acreage of the
CAFO property in compliance with the CAFO's approved Nutrient Management Plan
and other requirements of law or rule shall be considered to be removal of the waste.
3. Waste not removed within said amount of 180 days shail be considered to be a
nuisance and may be abated by Gooding County in accordance with provisions of Idaho
Code 52-201, et seq., and the cost thereof assessed against the property and added to
the taxes and certified by the county clerk and the tax assessor.

XIII:

aggrieved by a decision of the Commission who
APPEAL: Any applicant or affected
appeared in person or in writing before the Commission may appeal the decision of the
Commission to the Board. Appeals shall be-governed and processed in accordance with.
the provisions of.the Gooding County Zoning.Ordinance:

XIV.

VIOLATIONS AND ENFORCEMENT.
A. The following acts are unlawful:
I Failure to comply with the requirements of this ordinance.
2. Knowingly making a false statement, representation, or certification in any
application, report, document, or record developed, maintained, or submitted
pursuant to this ordinance or rule of any State of ldaho agency having jurisdiction of
a CAFO.
B. A violation of the provisions of the requirements of this ordinance, rule of any State of
ldaho agency having jurisdiction of a CAFO, or valid siting permit issued by Gooding
County shall constitute a misdemeanor and be punishable by up to six (6) mo,nths in jail
and up to a One Thousand Dollar ($1000.00) fine, or both. Each day a violation
' continues shall be considered a separate offense.

.

.

..

C. The Board, following notice and hearing in accordance with the provisions of.Chapter
52, Title 67, ldaho Code, may revoke a siting permit:
I. For a material violation of any criteria for approval or continued operation of the
CAFO;
2. If an approval was obtained by misrepresentation or failure to disclose all relevant
facts; or
3. If approval for adequate water rights cannot be obtained from the ldaho Department
of Water Resources.
''

..

D. In order to carry out the intent and purpose of this ordinance, any authorized
representative of Gooding County, selected by the Board of County Commissioners of
Gooding County, or agency authorized to review alleged violations in order to allow the
county to enforce this ordinance is hereby authorized to do any of the following within
their jurisdiction:
I Carry out any activities necessary to insure compliance of this ordinance to protect
the health, safety and welfare of the residents of Gooding County.
2. If an inspection report including a violation has been issued, a copy shall be
delivered to the Planning and Zoning Administrator of Gooding County, ISDA and
the CAFO operator and filed in the siting permit file.
3. Animal unit numbers will be randomly assessed annually utilizing current ldaho
Department of Agriculture production records with ownerloperator verification of
animal unit numbers on the CAFO (aquaculture is exempt from this requirement). If
the ownerloperator fails to provide verifiable numbers, the Administrator will
estimate using average industry replacement numbers. Any CAFO found to be in
violation of permitted animal units will be given fourteen (14) working days from the
date of receipt of notice by the Administrator to remove the excess animals. Failure
to remove may resultin civil enforcement.action by the county which may include a
fine up to $100.00 per day per animal unit over the permitted number.
4. The Administrator or his designee is authorized l o enter and inspect any CAFO and
have access to or copy any CAFO animal or production records deemed necessary
to ensure compliance with the provisions of this ordinance. All records copied or
obtained by the Administrator or his designee as a result opan inspection pursuant
to this paragraph shall beconsidered exemptfrom disclosureunder ldaho Code.
Section 9-301, etseq., unless otherwise deemed.to bepublic recordsnot exemptfrom disclosure pursuant to ldaho Code Sections 9-337through 9-346, or other
provisions of ldaho law. Any inspection report, determirration of complianceor'non18
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compliance or other record created by the Administrator or his designees as a result
of an inspection conducted pursuant to this section shall not be exempt from
disclosure unless otherwise exempt from disclosure under ldaho Code Sections 9301 through 9-346, or other provision of ldaho law.

E. Whenever the Administrator validates a CAFO ordinance violation, a record thereof will
be placed in the ownerloperator's file with the county Administrator.

F. In the event any affected person alleges that the CAFO no longer meets the

;

requirements set forth herein and in the occupancy certificate, the affected person may
initiate a contested case before the Board as governed by Chapter 52, Title 67, ldaho
Code, the Administrative Procedure Act. The Board shall conduct a hearing in
accordance with the provisions of Chapter 52, Title 67, ldaho Code. Following the
hearing, the Board may:
1. Find in favor of the CAFO; or,
2. Find in favor of the complainant, and
3. Revoke the occupanc'y certificate;
4. Suspend the occupancy certificate for a definite period;
5. Modify the occupancy certificate; or,
6. Provide conditions upon the occupancy certificate.

G. Further, the Board may at any time take immediate action to protect the public in
accordance with the process set forth in Idaho's Administrative Procedure Act,
specifically ldaho Code $ 67-5247.

This ordinance shall be in full force and effect upon publication following passage and approval.
Regularly passed and approved by the Board of County Commissioners of Gooding County, Idaho,
,2007.
on this /d f4 day of ;T-wu=C

L+

dqL-~-d

Tom Faulkner, Chairman

L,fPA v. (..A, , a,&)
(1

Helen Edwards, Commissioner

ATTEST

0x5
Denise Gill, Clerk
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Calvin H. Campbell
I.S.B. No. 4579
Gooding County Prosecuting Attorney
Luveme E. Shull, Chief Deputy
I.S.B. No. 5477
Joh11 L. Horgan, Civil Deputy
I.S.B. No. 3068
P.O. Box 86
Gooding, ID 83330
(208) 934-4493
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
IDAHO DAIRY ASSOCL4TION, NC.,
AN IDAHO NON-PROFIT CORPORATION,
THE IDAHO CATTLE ASSOCIATION, INC.,
AN IDAHO NON-PROFIT CORPORATION,
Plaintiffs.

CASE NO. CV-2007-0000651
AFFIDAVIT OF TOM FAULKNER IN
OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGEMENT

VS.

GOODING COUNTY, a body politic
and corporate of the State of Idaho
Defendant.
STATE OF IDAHO

1
)SS.

COUNTY OF Gooding

1

Tom Faulkner, being first duly sworn, deposes and says:

1.

I am over 18 years old and otherwise competent to testify in this matter and make
this affidavit based upon my personal knowledge.

2.

I an1 currently Chair of the Gooding County Board of Commissioners, and have

AFFIDAVIT OF TOM FAULKNER
IN OPPOSITION TO PLAINTLFF'S
MOTION FOR SUMMARY JUDGEMENT

-1-

been a resident of Gooding County for 39 years.
3.

I was involved in the preparation and passage of Gooding County Ordinance # 90.

(Ordinance #90 is attached to this affidavit and is to be considred as if fully set
forth herein)

4.

Several meetings, were held, including committee meetings, public meetings,
Planning and Zoning meetings and hearings, and hearings before the Board of
Commissioners.

5.

Ordinance # 90 was passed based in part upon the County Commissioners duty to
protect the health, safety and welfare of the citizens of Gooding County. In
addition, among other things, the protection of natural resources and scenic
resources was considered, as ere the requirements of the Local Land Use Planning
Act.

6.

The considerations above were balanced with the needs of agricultural producers
in the county, as required by the Local Land Use Planning Act.

7.

The contents of Ordinance # 90 were not arrived at arbitrarily and/or capriciously,
but only after careful consideration of all appropriate factors.

8.

It is not now, and to my knowledge has never been the intent of Gooding County
in the passage or application of Ordinance # 90 to restrict the export of animal

--

waste outside Gooding County when done pursuant to an approved Nutrient
Management Plan.

FURTHER, YOUR AFFIANT SAYETH NAUGHT.

SUBSCRIBED AND SWORN before me this L n a y of August, 2008.

AFFIDAVIT OF TOM FAULKNER
IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGEmNT

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the &%ay

of August, 2008, I served the within and

foregoing by causing a true and correct copy thereof to be served upon the following in the
manner indicated:
Kenneth R. McClure
Debora K. Kristensen
J. Will Varin
Givens Pursley, LLP
PO Box 2720
Boise. Idaho 83701-2720

AFFIDAVIT OF TOM FAUZKNER
IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGEMENT

personal delivery
U.S. Mail
_Y telephone facsimile
fax # 208-388-1300

E O O D I ~ ~ G~ ' j ~ CLERI;
~ ~ ~ i Y

Calvin H. Campbell, Gooding County Prosecuting Attorney
6Y :-.--- AMY
1.S.B. NO.4579
Luverne E. Shull, Chief Deputy
I.S.B. No. 5477
John L. Horgan, Civil Deputy
I.S.B. No. 3068
P.O. Box 86
Gooding, LD 83330
(208) 934-4493

D.AMDRUS

DEP:J-~Y

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
I

MAGISTRATE DIVISION

IDAHO DAIRY ASSOCIATION, INC.,
AN IDAHO NON-PROFIT CORPORATION;
THE IDAHO CATTLE ASSOCIATION, INC.,
AN IDAHO NON-PROFIT CORPORATION,
Plaintiffs,
VS.

GOODING COUNTY BOARD OF
COWSSIONERS, a body politic
and corporate of the State of Idaho

CASE NO. CV-2007-000065 1

I

DEFENDANT'S RESPONSIVE ELEMENT
SHEET - OPPOSING FACTS

I

lRCP 56iPRETRIIIL ORDER

'

Defendant.

1

TO: THE CLERK OF Tm DISTRICT COURT; PLAINTIFFS IDAHO DAIRY
ASSOCIATION, INC., AN IDAHO NON-PROFIT CORPORATION, and THE IDAHO CATTLE
ASSOCIATION, INC., AN IDAHO NON-PROFIT CORPORATION, and Kenneth McClure, Debora
K. Kristensen, and J. Will Varin their attorneys of record; and TO WHOM IT MAY CONCERN:
Defendant submits the following responsive element sheet in opposition to Plaintiffs
Motion for Summary Judgment:

DEFENDANT'S RESPONSIVE
ELEMENT SHEET

PLAINTIFF'S CLAMSRESPONSIVE ELEMENT SHEET

1. Implied Preemption:
a. The Idaho Legislature has given specific authority to Counties in the regulation of
CAFO siting "notwithstanding any provision of law to the contrary..." 67-6529(2).
b. To the extent that Gooding County Ordinance #90 is alleged tojegulate beyond the
-h

.'"Y

scope of authority granted, a specific anaylsis of the provisions of Ordmance #90, as suggested
by the Idaho Attorney General Opinion (Horgan Affidavit, Exhibit A), is required.
c. The analysis is fact specific as to each challenged portion of the Ordinance, and
therefore in no way proper for determination on S u a r y Judgment.
d. The specific grant of authority in this situation negates the Envirosafe case as
authority, to the extent that therelwas no specific grant of authority in that case.
e. Plaintiff invites the Court to gut the LLUPA. This is of course a legal, not a factual
issue. If the Court rules that any sort of pre-emption applies, and Idaho Counties are barred from
following the mandate of the LLUPA, the case will have been decided.
2. Dormant Commerce Clause:

a. Based on the affidavits of Paul Kroeger and Tom Faulkner, Gooding County did not
intend, nor does Gooding County interpret section VII. D. 1. of Ordinance #90 to prohibit the
export of animal waste outside the confines of a Gooding County'CAFO pursuant to an
approved Nutrient Management Plan.
b. Based on those &davits, Gooding County disagrees that Ordinance #90 contains any
provision prohibiting CAFO operators from doing so.
c. Since Plaintiff and Defendant read andlor interpret Ordinance #90 differently, a factual
issue is raised.
3. Substantive Due Process:

a. Ordinance #90 does not prohibit export of animal waste pursuant to an approved
Nutrient Management Plan.

DEFENDANT'S RESPONSlVE
ELEmNT SHEET

b. Ordinance #90 does contemplate increased animal unit density by providing a
mechanism for the granting of a variance (Ordinanoe #90, VII. Variance).
c. The preamble to Ordinance #90 clearly shows that the passage of Ordinance #90 was
based on factors set forth in the LLWA (67-6502).
d. Ordinance 890 is not arbitrary, capricious, and/or without rational basis.
e. Again, since the parties disagree, a factbal issue is raised.

.\

*

"'

4.. Attorney's Fees:

a. Plaintiffs are not entitled to an award of Attorneys fees pursuant to any legal theory
advance by Plaintiff.
b. This issue is not appropriate for Summary Judgment.
n Summary Judgment is clearly without merit, and should
Therefore, Plaintiffs ~ o t h for
be in all respects denied.

I HEREBY CERTIFY that on the\6%of

August, 2008, I served the within and

foregoing by causing a true and correct copy thereof to be served upon the following in the
manner indicated:
Kenneth R. McClure

personal delivery

Debom K. Kristensen

&U.S. Mail

J. Will Varin

t e l e p h o n e facsimile

Givens Pursley, LLP
PO Box 2720
Boise, Idaho 83701-2720

DEFENDANT'S RESPONSJYE
ELEIvfENT SHEET

fa^ # 208-388-1300

~)!sI'F.ICT COURT
f;00DING CO. IDAHO
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KENNETH R. McCLURE (ISB #26 16)
DEBORA K. KRISTENSEN (ISB #5337)
J. WILL VARIN (ISB #6981)
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise. Idaho 83701-2720
~ e l e ~ h o n208-388-1200
e:
Facsimile: 208-388-1300
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Attorneys for Plaintiffs

Q
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
t

IDAHO DAIRYMEN'S ASSO,CIATION,
INC., an Idaho non-profit corporation; THE
IDAHO CATTLE ASSOCIATION, INC., an
Idaho non-profit corporation,
Plaintiffs,

CASE NO. CV-2007-651

:

SECOND AFFIDAVIT OF DEBORA
K. KRISTENSEN IN SUPPORT OF
PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

I

I
I

VS.
1

GOODING COUNTY, a body politic and
corporate of the State of Idaho,
Defendant.

I
I

..

I

I

STATE OF IDAHO )
) ss.
County of Ada
1
DEBORA K. KRISTENSEN, being first duly sworn on oath and deposes and says:
1.

I am a partner at Givens Pursley, LLP and one of the attorneys representing

Plaintiffs in the above-captioned action. I make this Affidavit in support of Plaintiffs' Motion
for Summary Judgment based upon my personal knowledge and information.
2.

Attached hereto as Exhibit A is a true and correct copy of District Judge Carl B.

Kerrick's Opinion and Order on Summary Judgment Motions dated May 9, 2006 in the case of
SECOND AFFIDAVIT OF DEBORA K. KRITENSEN IN SUPPORT
OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 1

Ralph Naylov Farms, LLC v. Latah County, Case No. CV 2005-679 (Second Judicial District,

Latah County).
FURTHER, YOUR AFFIANT SAYETH NAUGHT.

Subscribed and sworn before me on this=

-tL
day of August 2008,

My commission expires:

SECOND AFFIDAVIT OF DEBORA K. KRITENSEN IN SUPPORT
OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 2

-
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CERTIFICATE OF SERVICE
I hereby certify that on t h a Yof ~ u g u s2008,
t
a true and correct copy of the
foregoing was served upon the following individual(s) by the means indicated:
Calvin H. Campbell
John L. Horgan
Gooding County Prosecuting Attorney's Office
624 Main Street
P.O. Box 86
Gooding, ID 83330
Facsimile (208) 934-4494

U.S. mail, postage prepaid
w x p r e s s mail
hand delivery "
[7 facsimile

Clive Strong
State of Idaho
Office of Attorney General
700 West State Street
P.O. Box 83720
Boise, ID 83720-0010

U.S. mail, postage prepaid
express mail
@hand delivery
,
[7 facsimile

+.-

\
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Debora K. Kristensen

SECOND AFFIDAVIT OF DEBORA K. KRITENSEN IN SUPPORT
OF PLAINTIFFS', MOTION FOR SUMMARY JUDGMENT - 3

I
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EXHIBIT A

JUL. 31. 2008 2:03PM
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IN 'ITBE DISTRTC'X COURT OF THE SECOND SUDICLAZ, DISTRICT OF TEE
STATE OF 1DAH0, IN AND FOR XWE COUNTY OF I/ATAB

RALPHNAYLORFARM::, LLC, W
. ldsbo )
limited liability company,

)

1

PlainW,

)
)
)

VS.

CASENO. CV2005-670

OPmONANRomER

ON S
Y
MOTIONS

SUDGMENT

1
1
f

LATAB COUNTY,IDmo,

1

Defendant.

\

This matter oame before the Court on the Plahtifl's Mation for Summary

Judgment and on the Defendant's Motion for 'orsummary Judgment. The Plaintiff was
represented by Tod D. Cieidl, of Creason, Moore & Dokken, PLLC. The Defendant was
represented by James E. M. C&

of the Latah Counw Prosecutor's OBce. The Court

heard oral argument on Febmary 28,2006, aad on March 21,2006. The Court, ha*g
heard the argument of counsel and being fully advised ia. the matter, hereby rendets its
decision.
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BACKGROUNR
The Plaintiff, Ralph Naylor Farms, LLC ("Naylor Farms"), is the owner of
approximately 640 acres of real property in La'& County, Idaho. On June 26,2002,
Nayior F a m filed an appIioation with the Idaho Department of Water Resources

C"II3WR") requesting a groundwater right for irrigated agricultm, 'Ias
? well
,Xi
as an
industrial use for clay processing. Afldavif ofJ. Brent Thornso% Exhibit A. The
Defendant, Latah County, filed apetition to htervene in the Naylor F k m s application,
and the IDWR granted Latah County's Petition on July 1,2003. Deposition of Paul J.

Kimmell, Exhibits 4 a d 5. ~ o l i o w ah hearing,
~
the DWR entered a Prelimbuy Order
approvingthe Naylor ~mk
application. Id., Exhibit 7.
Latah County filed a Petition for Reconsideration of the P r e l i i a r y Order.
Deposition of Paul J; Kimmell, Exhibit 9. AP organization known as Protect Our Water,

Inc, ("POW'), also fibd a Petition and Request for Hearing in the matter, which was
denied. Id., Exhibit 10. The XnWR granted Latab County's Petition for Reconsideration
and issued a Notice of Supplemental Bearing on the Naylor Farms application for April 6
and 7,2005. Id., Exhibit 11.

h

In January 2005, POW presented Latah County with a petition requesting that tbe
county impose a m o r a t o r i ~prohibiting the acceptance, review, or approval of all
conditional use permits or zoning permits related to mineral resource extraction within
Lalah County. Afidavit of Tod D.Geid RE:P1aiahYs Motfon for Sumary Judgment,

Exhibit B. Following a February 1,2005,meeting, the Latab County Planning
Commission concluded that the existing and proposed o r d i c e s on mineral resource

OPNON AND ORDER ON SIlMMAKY
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development were adequate to address the concerns of the POW petition-signers.
Deposition of Paul J. KimmelE, Exhibit J 7.

On March 2,2005, the Latah County Board of Commissioners enacted Ordinance
No. 258 ("Otdinance 2 5 0 , an emergency ordinance fbr a ground water mamgernmt
overlay zone within a portion of Latah Couw. Deposition of Pout< K&mell,

Exhibit 2,

Ordinance 258 provided that the following activities were prohibited within the overlay
zone: natural resource mineral extraction and processing, confined anima feedlot
operations exceeding 200 animal d t s , and golf oourses. Id The Naylor Farms property
is situated within the overlay zone,
On June 27,2005, haylor IF-

attempted to file an application with the Latah

County Planning and Building Deprhmnt for a conditional use permit in order to
conduct natural resource development on its property. Amended Complain$at 2.
Michelle Fuson, the Director oftbe Planning and Building Department, rejected Naylor
Farms' application on the basis that Ordinance 258 prohibited consideration of such an
application. Id. Naylor Farms resubmitted the application on June 28,2005. Id., Exhibit
2. On July 11,2005, Naylor Fanns sent a letter to MS. Fuson &d the Latah County

Commissioners requesting an appeal to the extent that the oonditional use permit
application had been ~

~denied. Id,
l Exhibit
y 3. Ms. 'Fuson responded by letter

dated July 12,2002, indicating that the Planning and Building Depaxtment was unable to

accept.conditional use permit applications for uses that are prohibited within the
applicable zone. Id., Exhibit 4.
Naylor Farms filed a Complaint on July 25,2005, and an Amended Complaint on
September 8,2005, seeking invalidation of Winawe 258, as well as just compensation

OPWlON A N 0 ORDER ON SUMMARY
JIJXMENT MOTIONS
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for what Naylor Farms bas characterized as a regulatory taking. See generulh Amended

Complaint, Motions for Summary Judgment were tild by Naylor Farms on December
15,2005, and by Latab County on February 17,2006.

STANJIARD OF REVEW

.

a

8-

Summary judgment should be granted where here is no genuine issue as to any
material fact, andthe moving party is entitled to judgment as a matter o f iaw. 1.RC.P.
56(c), h determining whether summary judgment is appropriate, the court must construe
the pleadings, depositions, admissions, md affidavits io a light most favorable to the

nomoving party. ~ o n w ~ Sonntag,
:.
141 Idaho 144,146,106 P.3d 470,472 (2005),
ciiiag Iplfanger v. City ofSaZmon, 137 Idaho 45,44 P.3d I100 (2002).

When a motion for summary judgmerit is "supported by a particularized affidavit,
'the opposing party may not rest upon bare allegations or denials in his pleadings," but

must set fort&"specific facts" showjng a genuine issue. 3.RC.P. 56(e); Verbillis v.
Dependable Appliance Co., 107 Idaho 335,337,689 P.2d 227 (Ct. App. 1984). A "mere
scintilla" of evidence or only a "slight doubt" as to the facts is insufficient to withstand
summary judgment. Corbri'dge v. Clark Equipment Go., 112 Idaho 85,87,730 P.2d 1005

(1986), citing Snake RiverBquipment Co, V. Christensen, 107 Idabo 541,691 P.2d 787

(Ct.App, 1984); see also Jenkim v. Boise Capado Colp., 141 Idaho 233,238,108 P.3d
380,385 (2005).
Finally, the initial. burden of establishing the abseoce of a genuine issue of
material fact i s on the moving party, and once

OPINION AND 0RI)EE ON StJhfhURY
JWDGMENT MOTIONS
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non-moving party to establish an issue of fact regarding that element. Yoakum V.
HarfordFfmInr. Co., 129 Idaho 171,923P.2d416 (1996).

ANALYSIS

In its Motion for Smamary Judgment, Naylor Fsnns asse*ts@at,Drdinance 258 is invalid because it conflicts with the general laws regarding water appropriation and
quality, and because it does not state an imminent peril to the public health, safety, or
welfare sufiicient to suspend the notice and hearing requirements. Memorandum in
Support ofPlaintiffsMorionfor Summary Judgment at 4-5 (Tlaintiff s Memorandum").
Latab County, pursuant to !
B own Motion for Summary Judgment, asserts that the
judiciary does not have the authority to review a legislative determination of emergency

made by the Latab Cow@Board of Commissioners and that even if such authority does

exist, Naylor Farms has not met its burden of proving that Ordinance 258 is confiscatory,
arbitmy, measonable, and capricious. Memorandwm in Support ofLafah County's

Motionfor Summary Judgment at 6 ("Defendant's Memomdum"). Next, Latah County
asserts that Ordinance 258 is not preempted by state laws regaiding water quantity or
quality. Id. at 3. Latah County also argues that the adoption of Ordinance 258 did not
violate Naylor Farms' procedural due process rights, and that Naylor Farms' selective
enforcement and equal protection claims must fail. Id. at 9,20. Finally, Latah County
assert6 &at Ordinance 258 does not constilute a regulatory taking. Id. at 26.
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Validity of Ordinance 258
A.

The Board of Commissioners' finding of imminent peril

Article 12, section 2, of the Xdaho Constitution provides, "Any county or
incorporated city or t o m may make axid enforce, within its limits, all such local police,
sanitary and other regulations as are not in conflict with its charter oc~$%the general
laws." The power of local Iegislative bodies to enact zoning ordinaaces derives &om Yhis
police power. Llawson Enterprises, lnc. v. Blaine Comty, 98 Idaho 506,511,567 P.2d
1257 (1977). The Local Land Use Planning Act ('ZLWA"),LC,$8 67-501 et seq., sets
forth explicit procedures Iocat governments must follow when enaccing %o&g
ordinances, See h P m c d t v. City of Coewd'AIene, 104 Idaho 615,617,661 F.2d
1214,1216 (1983). The LLUPA requires that each local planning and zoning
commission prepare a comprehensive plan which considers "previous and existing
conditions, trends, desieble goals and objectives, or desirable future situations for each
planning component." I.C. 5 67-6508. Idaho Code section 67-6511 provides:

-

Zoning ordinance. Each governing board shall, by ordinance adopted,
amended, or repealed in accordance with the notice and hearing procedures
provided under section 67-6509, Idaho Code, establisliwithin its jurisdiction one
(1) or more zones or zoning districts where appropriate, The zoning districts shall
be in a~cordancewith the policies set forth in the adopted comprehensive plan.
.,..

@) After oonsidedrig the conaprehensive,planand other evidence gatbred
through the public h e d g process, the zoning or planning and zoning
commission may recommend and tbe governing board may adopt or reject an
ordinance amendment pursuant to the notice and hearing procedures provided in
section 67-6509, Xdaho Code,

..

It is well settled that "notice a d hearing requirements in zoning enabliag acts are

conditions precedent to the proper exercise of tbe zoning authority." Citizensfar Beam
Government v. Counly of Valley, 95 Idaho 320,322,508 P.2d 550 (1973). However, I,C.
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# 67-6523 provides for the adoption of emergency o r b c a s or moratoriums under the
following cir~umtances:
Ifa govembg board finds thar an imminent peril to the pubEc h a l a , safety, or
welfare requires adoption of ordinances as required or authorized under this
chapter, or adoption of a moratorium upon the issuance of selected classes of
pcmdts, or both, it shall sta%ein writing its reasons for h t Winding. The
governing board may then proceed without recomendatioqof~~oommission,
upon any abbreviated notick of hearing that it finds practical, to adopt the
ordinance or moratorium. An emergency ordinaace or moratorium may be
effective for a period of not longs than one hundred eighty-two (182) days. . .

.

I.C. 4 67-6523 (Supp. 2005) (emphasis added). According to its terms, Ordinance 258
states that it was enacted pursuant to 1.C. § 67-6523. Deposition of Paul J. Kimmell,
Exhibit 2.

I

Naylor Farms asserts that Ordinance 258 is invalid because there was no Weat of
''imminent peril" such that the notice and hearing procedures of I.C.4 67-6509 could be
suspended pursuant to I.C. Ij 67-6523. Ptaintzrs Memorandurn at 18. Latah County
argues that.thejudiciary does not haw the authority to review a 1egisIarive determination
of emergency. Memorandum in.Opposition to PlainbFs Motionfbr Surnrnary Jvdgment
at 17. For thereasons set fox& below, the Court agrees tbat judicial
.
review of a
legislative fmding of emergency under 1.C. 8 67-6523 is not appropriate.

'

The Idaho Supreme Court has stated that "[zloning is essentially a political, rather
than a judiciaI matter, over which the legislative atlthoritities have, g e n d y speaking,
complete discretion." Dawson Enterprises, 98 Idaho at 511,567 P.2d 1257. However, as
I

the court has also noted, "The zoning power is not unlimited; the power to zone derives
&omthe police power of the state, and zoning ordinaaces must therefore bear a
reasonable relation to goals properly pursued by the state throupb its police powm." City

of Lewiston V. Knieriem, 107 Idaho 80,83,685 P.2d 821,824 (1984). Ordinances
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enacted pursuaslt to the police power "must not be un*easo&Jleor arbitmy." Sanchez v.

City of Caldwell, 135 Idaho 465,468,20P.3d 1,4 (2001). Eurther, Article XIX, section 2,
of the Idaho Constitution itselfcontaains an express limitation on the police powers,
stating that local legislative bodies may only enact:laws thar do not conflict with the

general laws. According to the Idaho Supreme Court, the term "generd"faws"
2includes
"other provisions ofthe constitution, acts ofthe state legislature, and, of course, the
constifution and laws of the United States." Rowe v. Ciiy ofPocatello, 70 Idaho 343,

348,218 P.2d 695,698 (1950), Xt is clear, then, that zoning ordinances are subject to
judicial scrutiny at least with respect to these limitations.
However, while c o h may review the validity of partinilar zoning ordinances
with respect to these issues, the Court concludes tbat decisions regarding whether urgent
circumstances require t%eimmediate enactment of such ordinances are best left to the
local legislativebodies. There is no Idaho case law interpretingI.C. 8 67-6523 or
discussing whether courts may review a determination of emergency made by a looal
,

legislative body m enacting a zoning ordinanoe. Therefore, it is appropriate to examine

and compare case law regarding whether courts may review adet&tion
emergency made by the state legislature. See, e.g,, Idaho State&-CIO

of
v. Leroy, 110

Idaho 691,718 P.2d 1129 (1986),

In Idaho State AFL-CIO v. Leroy, the Jdldaho Legislature enacted H.B. 2, a "right
to work" bill that was designated as an "emergency bill" pursuant to Article m,section
22, of the Idaho Constitution, thereby rendering it effective immediately. 110 Idaho at
692,718 P.2d 1129, The plaintiffs argued that the declaration of emergency in H.B. 2

was invalid, as no such emergency a c ~ a l l existed,
y
lil. a6 693,718 PZd 1L29. Finding
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that judicial review of such a declaration was inappropriate, the court skted, 'The
decision that a legislative bill is SO urgently and immediately needed as to justify a
declaration of emergency is a deoision-making bction that is uniquely leejslative, The
c o w ate ill-equipped to make such policy decisions." Id. at 695,718 P.2d 1129.
"Similarly," the court continued,
bere is a lack of judicially discoverable and manageable standards for resolving
the uroblern of what events must exist to constitute a sufficient emergency such
thailegislation directed to alleviate that emergency can justifiably become
immediately effective. For a court to undertake its own independent resolution of
such policy deb:mhations creates the potential for embarrassment from
multifarious pronouncements by merent branches of govement on one
question.
1

Id.

The Court appreciates Naylor Farms' contention that Idaho State AFL-CIO v.
Levoy is distingnishablebecause it deals with the broad constibtional grant ofpower to

the heIdaho Legislature rather than the police powers of counties. Reply to Latuh County's
Mmorandum in Opposition to PlaintZ@'s Motionfor Summary Judgment at 19.

Eowever, the court's reasoning is equally applicable in situations such as those presented
by this case. Specifically, courts are "ill-equipped" to make mich de%rminations.
Further, in this case, as in Leroy, there is a 'laok ofjudicially discoverable and
manageable standards for what events must exist to constitute a s a c i e n t emergency
such that legislation directed to alleviate that emergency can justifiably become
immediately effective." 110 Idaho at 695,718 P.2d 1129. Without any guidanoe
regarding what constitutes an "imminent peril to the public h e m safety, or welfare," the
Court would simply be second-guessingthe conclusion made by the Board of
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by a clear showing that the ordinance as applied is confiscatory, arbitrary, unreasonable
and capricious." Id. at 511,567 P.2d 1257. Where there is a "basis for a reasonable
difference of opinioa or ifthe validity of legislative classification for zoning purposes i s
debatable, a court m y not substitute its judgment for that of the local. z o d g authority,"
City ofLwiston v. Kniwiem, 107 I d a . at 83,685 P.2d at 824.

+
-',

>w
.

In fiieriem, the Idalto Supreme Couri examined the validiv of a mning
ordinance that prohibited ihe responden& &omplacing a mobile home on their property.
107 idabo 80,685 P.2d 821. First, the court considered the purposes sought to be

advanced by the ordinance and determined whether these were legitimate bases for
regulation. Id, at 83-84,6$5 P.2d at 824-25. Thm, the court considered whettter the
ordinance bore a reasonable relationship to the advancement of those purposes. Id. at 84,
685 P.2d at 825. AppIying the same process in the present case, the Court concludes b t
Naylor Fanns has not met its burden of showing that Ordinance 258 i s conf@catory,
arbitrary, unreasonable, and capricious.
Acc~rdingto its tern, Ordinance 258 sets forth numerous purposes. First, the
Board of Commissioners of Latah County is "charged with protecting and providing for
the health, safety and welfare of the citizens of said county," and the LLUPA "mandates
local government to protect the health, safety and g e n d welfare ofthe people ofthe
stak of Idaho, including protecting environmental features and natural resources."

Deposition of PaulJ.Kimmell, Exhibit 2. Next, section 8 of the Latah County
Comprehensive Plan, born a s the Natural Resources Element:
sets forth the goal to e m sound stewardship of the Counly's natural resources
and maintain sustainable groundwater resources and prevent degradation of
groundwater quality, protect and balance land use decisions from adverseIy
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impacting exiskg uses and discouraging land uses which might be detrimental to
the health and safety of those in the smounding area.
Id. Further, as part of the Palouse Bash Advbory Cornminee ('TBAC") (formerly the

Pullman-Moscow Water Resources Committee), the Board of Commissioners entered
into a Groundwater Management Plan, which sets forth certain goals and polides related

.',

,'

'T

to ground water management and protection within the Palouse Basm aquifers. Id.

In addition to these general goats, the specific purpose of Ordinance 258 is set
forth as follows:

WH!3REAS, Latah County relies heavily on poundwater resources for its supply
of domestic, agticultural, industrial and municipal water, and a large portion of its
population, comeqce and industries resides within the Moscow Sub-basin of the
Palouse Basin aquifer system and making it m unique geographic and geolodc
feature serting it apart from the rest of Latah County;

WKEREAS, numerous citizens witbin Latah County have recently idenff fied
specific concerns over water quality, quaotity and availability within the Moscow
Sub-basin of the Palouse Basin aquifer system, requesting that certain potential
land uses within said sub-basin be prohibited due to the h e c u t conditions of
certain private domestic wells, further exacerbated by an ongoing drought within
the state of Idaho, including Latah County, which could negatively impact its
exisring communities, nual properties and busirlesses; and AuZher asserting that
the County's existing land use ordinances and Comurehensive Plan fail to
ehsting uses from potentidly d b g i n gpoteatid us%
adequateli
including surface mining, confined animal feedlot opefations and
slaugh~erhouses;
Deposition of PmlJ. Kfmmell, Exhibit 2.

In gonenil, the purposes set for& in Ordinance 258 are legitimate bases for
regulation. In Knieriem, for example, the purposes of the ordinance at issue were to
"protect residential property values, to preserve the intent of the city's comprehensive
plan, and to promote the general safety and welfkre of the City of Ledston" and its
residents. 107 Idaho at 8344,685 P.2d at 824-25. The cowt found tbat these were
legitimate bases for regulation and also that the trial court bad properly concluded that
OPINION AND ORDER ON S
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these purposes were constitutional. Id, at 84,685 P.2d at 825. Similarly, the purposes of
Ordinance 258, in general, are to protect and provide for the health, safety, and welfare of
h e citizens of J-atah Couuty, to preserve the intent of the oomty's comprehensive plan
with regard to natural resources, and to proYect the quality, qmtity, and availability of
water within a specific portion ofllatah. County. The Coust kiKnieQe$noted that
"CpJreserving and promoting general health and welfare includes providing necessary
services such as water," among other sefvjces. Id.
The next question in 'ktetermining whether the ordinance is a valid exercise of

police powef' is to mamine ''whetbet the ordinance bears a reasonable relationship to the
advancement" of thase *doses. Knieriem, 107 Idaho at 84,685 P.2d at 825. Whether

or not an ordinance is measonable is a question of Jaw for the court to determine.
Sanchez v. City of Caldwell, 135 Idaho at 468,20 P.3d at 4. According to the Idaho
Supreme Court, 'Tn deterroining the question of the reasonableness or unreasonableness
of an ordinance, all the existing ciramstances or contemporanmus conditions, the
objecls sought to be obtained, and the necesriily or lack thereof for its adoption, will be
considered by the court." Cole-Collister Fire Protection Di8&ct v. Cify ofloise, 93
Idaho 558,562,468 P.2d 290,294 (1970).

The record inthis matter i s lengtky and contabs conflicting evidence regarding
the necessity for the adoption of Ordinance 258. The Court will endeavor to sumnafize
the infomation that would have been avdabIe to the Latah County Board of
Commissionmsprior to tbe March 2,2005, adoption of Ordinance 258.
NayIor F a m asserted that its core drilliug efforts had "sdentificdly established

the discovezy of a new aquifer that has been previously untapped," and that its proposed
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well would therefore be sepmate from the aquifers utilized by Moscow and M h m .

ABdavit of WilIiarn W. fiompsorz, Jrq(April 12,2004, letter from Naylor Farms to L.
Glen Saxton). There was also a p~otocoljn place, which was agreed to by Naylor Fams,
Moscow, Pullman, PBAC, and Latah County. Pursuant to thjs protocol, Naylor hrms
would make its weN togs and other idonnation available to the othy e$ties.

The

protocoi iirthex provided that Naylor Panns would have to cease pumping if any
connectivity between the aquifers was discovered. Id.; see also Deposition of Praul J.
Kimmell, Exhibit 8.

In November 2003, several organizations filed a Petition with the lDWR
requesting, among other actions, designation of portions ofthe PaIouse Basin aquifer
system as critical ground water areas or p u n d water management areas pursuant to LC.

85 42-233a and42-233b. The DWR entered a Deoember 1,2004, Order denying this
Petition. DeJ'ena'ant s' A m e r , Exhibit 3. In the Order, fhe Dif)WICdescribed the two

-

known aquifers in the area the upper aquifer 'er the Wanapum Fannation and the Iower

-

aquifer in the Grand Ronde Formation and set forth the history of the uses and levels of
..
both.
Ground water from the upper aquifer provides water to the nual. residents of
Latah County. The City of Moscow and the University of Idaho used the upper aquifer
fox their water needs until the 1960s, when water levels in the upper aquifer had declined
to more than 140 feet below land surface (down from 44 feet below land surface in the
1920s). Defend& 's Answer, Enhfbtt3 at 3, Ground water levels in the upper aquifer

subsequently recovered to about 50 fed below land d a c e by the t980$, and the City of
Moscow resumedusing the upper aquifer fbr approximately 30% of iis municipal needs.
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Ground water from the lower aquifer currenay mpplies 70% ofthe City of
Moscow's needs, as well as municipal uses in the State of Washington, Washington State
University, and other uses in Pullman aad Whitmao.~ounty',Washington. L)efndant's
A m e r , Exhib83 at 3. Ground water levels in the lower a&.ferbve been declining at a
rate of one to two feet per year for more than fifty years. Id. EoweyerJecent data over
the 11astsix years indicates that the slope of the decline is deczeasing and that the water
levels in the lower aquifer are beginaing to stabilize. Id.
Also on December 1,2004, the hem entered a Preh'ihary Order regarding
Naylor Farms' Application for Permit. Deposition ofPau23. Kimmell, Exhibit 7. The
Preliminary Order stated,

I

The available information indicates chat them is little htercomection between the
aquifer underlying Naylor F m and the aquifers used by the city o f Moscow and
Pullman due to geologic formations that restrict flow. [See Applicant's Exhibit
ll(a)]. A January 14,2004, presentation by Dr. Jobn Bush and Dean L.Garwood
at the University of Idaho independently corroborates the geologic structure
shown by the Naylor Farms geologie test hoie.
Id. at 7. The Preliminary Order fiather stated that the Naylor Farms' pumping "will

essentially be from a separatd source of water and will not reduce the quantity of water
available to existing web in the area." Id. Based upon the available idormation, the

IDWR granted Naylor Farms' Application for Pennit, subject to certah requirements.
The record in this matter also contains evidence indcating that the protocol,
coupled with the existing ordinances and the conditional use permit application process,

was suEcient to protect area water users in the event that an operation such as the one
proposed by Naylor Farms moved forward. Deposition of Paul J. Kimmell, Exhibit 8. In
February 2005, the Latah County Pla*lrringCommission concluded that "the existing and
proposed ordinances on mineral resource development have the ability, structure, and
OPIMON AND ORDER ON SUMMARY
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processes necessary to address the comerns" ofthe 450 moratorium petition-signers.

Deposftionof Paul J. Kirnmell, Exhibit 17.
To m a r k e , tlre eddenoe in the record indicates that Naylor Farms' proposal
contemplated a water usage that would have little or no effect on the existing water
supplies that are utiliied in La& County, an&theproper safeguards,xc$

in place to

easure that NayIor Farms would pot abuse f&e water supply. However, there is dso
conflicting evidence in the record that demonstrates seven1 concerns about the water
supply and the effect that an ope ratio^ such as that proposed by Naylor Farms could have
on the existing water users within Latah County.
''Concern over declhng ground water levels in the area"prompted the formation
of the Pullman-MoscowWater Resources Committee in 1992. R@mdant's Answer,
Exhibit 2, The Committee's Ground Water Management Plan notes that water levels in

many wells in the Pullman and Moscow areas have declined since their first use and that
at times, water level declines have averaged one to two feet per year. Id. In addition to
evidence regarding a.genera1decline in the area ground water levels, the Board of
Commissioners was evidently faced wirh information that calied into question Naylor
Farms' assertion that it had discovered a separate and previously unknown aquifer below
its property. Latah County's Petition to CoIntervexle in the IDWR Naylor F m s
Application for Permit states that the Board of C o d s s i o n e r ~had been advised that
"there probably is not a deep aquifer in the vicinity of the Naylor Farms properties" and
that therefore, any wells dug by Naylor F

m would "likely impact residential wells" in

the county. Deposition of PaulJ. Kimmell, Exhibit 4 at 2.
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Reconsideration of the IDWR Preliminary Order granting the Naylor Farms Application,
Latah County refers to
the newly discovered fact thaf Mr. Nesbit, the applicant's 'consulting geologist'
and whose testimony and opinion form the sole basis on this record for the
conclusion regarding interconnection, is not registered to engage in the practice of
geology in the state of Idaho as required by Idaho Code 9 54-2801, et seq.

.-.

Deposition of PaulJ. Kimmell, Exhibit 9 at 3. In other words, if M."N'&bit's conclusions
regarding the existence of a Separate aquifer were incorrect, then the proposed water use
by Naylor Farm could potentially have an adverse impact on an already declining
ground water supply.
Finally, the Board of Commissioners was responsible for addressink the concerns
of Latah County residents. In January 2005, POW presented the Commissioners with a
petition for a moratorium on mineral resource extraction, which was signed by over 400
residents. Afldavit of Tod D.GeidI RE:Plainbps Motionfor Sunrmary Judgment,
&hibit B. Several residents addressed their concerns regatding water supply and other

potential impacts of minefat resource extrwtion during a February 16,2005, meeting
with the Board of Commissioners. Aflduvit of Chn'stinehtauman. For example, Connie
McGTaw, who lives across from the Naylor P m property, stated that she and her
husband have had concerns about their well. She stated that when the well was fust put
in, its ou@utwas 30 gallons per minute but that last year they nin out of water while
watering a new lawn, and the output is now about a gallon and a half per minute. Id.
Another resident, Sid Eder, stated that he saw his 11.5 gallon well "go to virtually
nothing in two years," and he had to put in another well. Id. Mr. Eder also referred to
similar problems experience by a Dr. Jacobs, who lives off Nearing Road. Id.

OPINION AND ORDER ON SUMMARY
NDGhBNT MOTIONS

17

P. 18/27

JUL. 31. 2008 2:07PM

Dl

I C T COURT

The record also indicates that despite the Latah County Planning Commission's

interpretation, the Board of Commissioners were concerned that the existing ordinances
lacked che necessary strength to protect concerns such as those eqressed by the
residents. Deposition ofPaul% Kimmell, Exhibit 15. Further, Commissioner ;Kimmel
expressed some concern that the protocol as written might not adequately
-, protect the
2-r

interests of county residents. Deposition of Paul J. Klmmell, Exhibit 8,
Therefore, whiie there was some indication that growd water levels in the area
had stabilized in recent years and that Naylor Fanns proposed to tap into an aquifer that
was not connected with either theupper aquifer or the lower aquifer, there svas also
I

evidence that water supply was an issue of great concern to m y residents, that a
separate aquifer below the Naylor Farms property likely did not exist, and that county
residents were already experiencing problems with their residential wells in the area.
'XZlis was tbe conflicting Momation with which the Board of Commissioners was faced

when it adopted Ordinance 258 in March of 2005.

It is not appropriate for the Court to delve into the wisdom of an ordinanoe.
Sanchez v. City ofcaldwel?, 135 Idaho at 468,20 P.3d at 4; s6e also Reynolds
Comtmctioon Co. v. Counly of Twin Falls, 92 Idaho 61,68,437 P.2d 14,21 (1968),

quoting Rowe v. Cip ofPocatello, 70 Idaho 343,350,218 P.2d 695,699 (1950) ("the
c o w will not interfere with the discretion, nor inquire into the motives or wisdom, of the
Iegislators"). Further, '"e]very intendment is to be made in favor of the lawfulness of the
exercise of municipal power making regulations to promote the public health and safely."
Id. Where &ere is a '%asis for a amonable difference of opinion, or ifthe validity of

legislative classificatim for zoning puxposes is debatable, a court may not substitute its
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judgment for that of the local zoning authority." City of Lavfston v Knieriem, 107 Idaho
at 83, 685 P.2d at 824.
Based upon the evidence in the record, and considering all, of the existing
circumstances, the Court finds that there is a basis for a reasonable difference of opinion
regardiag the necessity of Ordinance 258. Further, the Court cannot$o$clude that the
ordinance bears no reasonable relation to the advancement of its stated purposes. An
ordinance will be upheld unless it is clearly umeasonable or arbitrary. Saachez, 135
Idaho at 468,20 P,3d at 4. An "arbitrary" action has been defined as "'a refusal to
consider the evidence introduced or to make essential Endings dthout supporting
evidence.'" ~eady-to-P~V:,
Inc. v, McCoy,95 Idaho 510,516,511 P.2d 792,798 (1973)
(McQuade, J., dissenting), qzcoting Inland Motor Freight v. United Statar, 36 F.Supp.
885,887 (D. Idaho 1941). Consideringthe evidmce set forth above, the Court cannot
conclude tbat the Board of Commissioners acted in an arbitrary manner. For these
reasons, the Court finds t b t Naylor Farms has not met its burden with respect to this
issue.

C.

Whether Ordinance 258 conflie&with the general laws

Finally, pursuant to Article XII, section 2, of the Idaho Constitution, in order to be
a valid exercise of the police power, Ordinanw 258 must not conflict with the general

laws. A conflict between state and local replation may be either express or implied.
Envirosafe Services of Idaho, k c . v County of Ow)hee, 112 Idaho 687,689,735 P.2d

998, 1000 (1987). A "direct" conflict occurs when a local regulation expressly allows
what the state regulation disallows, or vice versa. Id., citing State v. Mmseu, 67 Idah
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214, 176P.2d 199 (1946). An "implied" conflict occurs when there is preemption by foe
state over a ''field of regulation." Envirosafe, 112 Idaho at 689,735 P.2d at 1000, Idaho
has ' m y adopted the doctrine of implied preemption," which provides,
Where it can be infened %oma state statnte that the state has intended to fully
occup or preempt a particulas area, to the exclusion of [local g(~~emmental
entities], a Doeall ordinance in that area will be held to be h.conilict with the
state law, even if the state law does not so specifically state.

Id,, guoting Caesar v. Stnte, 101 Idaho 158,161,610 P.2d 517,520 (1980). In other
words, local governmental entities may not regulate in an area "which is so completely
covered by general law as to indicate that it is a matter of stale concern" Envirosafe, 112
Idaho at 689,735 P.2d at 1000, quoting Caesar, 101 Idabo at 161,610 P.2d at 520.

It.i s Naylor Farms' position that Ordmanoe 258 oonflicts with state regulations
concerning water appropriation and quality. Latah County asserts tkat Ordinance 258
does not regulate water, does not prohibit the me of water for any specific purpose, and
does not attempt to control what water may or may not be used for. Memorandum in
Opposition to Plainfi@'s

Motionfor Szcmmaiy JuHgment at 5. Initially, the Court notes

that Latah County's assertions With respect to the issue are sorpewhat disingenuous.
Although Ordinance 258 is enacted as a zoning ordinance, it purports to establish a
"Groundwater Management Overlay Zone!'

Deposition of Paul J?Kimmell, Ejlhibit 2.

In other words, by its own terms, tbe ordinance purports to manage ground water.
Additionally, the purposes set forth in the ordinance aU relate to issues of ground water
quantity or quality. Consequently, the Court concludes that Ordinance 258 does attempt

to regulate water. The issue, therefore, is whether Latah County may regulate water, or if
doing so conflicts with the general laws.

Idaho Code section 42-101 sets forth the nature of propem in water, stating:
O ? W N AM) ORDER ON SUMMARY
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Water being essential to the industrial prosperity of the state, and all agricultural
development throughout the greater portion of the state depending upon its just
apportionment to, and economicd use by, those making a beneficial application
of the same, its control shaIl be in the state, which, in providig for its use, shall
equally guard a11the various interests involved. All the waters of the state, when
flowing in their natural channels, including the waters of all natural springs and
lakes within the boundaries of the state are declared to be the property of tbe
state, whose duty it shall be to supervise their appropriation and
., allotment to
those diverting the same therefrom for my beneficial purpose,.,,
I.C. $42-101 (emphasis added). The right to use the unappropriated waters within the
state shall be "acquired only by appropriation under the application, pennit and license
procedure as provided fof'in Title 42. LC. $42-103 (emphasis added). More
specifically, LC. § 42-201(1) provides, 'TAII r i & ~to divert and use h e waters of this
state for beneficial purposd shall hereaRer be acquired and confumed under the
provisions of this chapter and not otherwise" (emphasis added). Clearly, if Ordinance

258 purported to give a water tight, the ordinance would directly conflict with these
statutes. That is not the case. The effect of Ordinance 258, however, is to prohibit
landowners within the Groundwater Management Overlay Zone from ever being
considered for such axight under the state regulato~yscheme. For the reasons set forth
below, the Court finds that there is an implied codict betweei o r d i c e 258 and the
general laws, as the management of ground water i s impliedly preempted by the state.
Taken as a whole, Title 42 evidences applicy of the state that those who wish to
use water for a beneficial purpose shall receive fair consideration, and that the state shall
balance the inter& involved. In fact I.C. 8 42-101, explicitly states that in providing for
the bendcia1 use of water in Idaho, the state "shall equally @guard all the va*ious interests
involved" (emphasis added). Tbe right of the citizens of Idaho to divert water for
beneficial use is recognized in the Idaho Constitution:
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The right to divert and appropriate the vnappropriated waters o f auy natural
stream to beneficial uses, shall never be denied, except Chat the state may regulate
and limit the use thereof for power purposes.
Idaho Const. art. XV, 9 3. The Idaho Supreme Court has recogpized that such right "is
granted to all persoas who intend to make a beneficial use of &e same, and is subject to
the regulation and control of the state in the manner prescribed by law.'LMarshdll v.

,

'ry

Niagara Springs Orchmd Go., 22 Idaho 144,150,125 P.208,210 (1912).
The court has also recognized that titXe to the waters of the state are held by the
sate not in the proprietary sense, but rather in the state's sovereign capacity 'Yor the
purpose of guaranteeing that the common rights of all sball be equally protected aad that
no one shall be deniedhis inoper use and benefit ofthis common necessity." Poole v.
OIaveson, 82 Idaho 496,502,356 P.2d 61 (1960), quoting Walbridgev. Robinsan, 22

Idaho 236,242,125 P. 812 (1912). Furtber, fbe court has stated, "The policy ofthe law
of &IS State is to secure the maximum use and benefit, and least wastefkl use, of its water
resources." Poole, 82 Idaho at 502,356 P2d 61. Therefore, p~lrsuantto ldaho law, the
duty and responsibility to guard all interests in water and to decide whether a proposed
use is beneficial, after balmcing all of the interests involved, K3t exclu8ively in the state.
Ordinance 258 effectively prohibits tbe state Born c+g

out tbis duty by &claring

prospectively that certain uses are not beneficial within the overlay zone, without
allowing for the state to engage in the balancing of interests required by Title 42.

Pnrther, Title 42 sets for& a comprehensive scheme under which the state
manages the use of water within the state. Indeed, as noted above, it is the state's "duty"
to supervisethe appropriation and dlotment of such water. LC.5 42-101. According to

I.C.$42-201(1), "all the waters of this state shall be controlled and administered in the
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manner herein provided." Implied preemption has been found where there is a uniform
or "comprehensive statutory scheme of the kind which implicitly evidences legislative
intent to preempt the field" Envirosafi, 112 Idaho at 689,735 P.2d at 1000. Idaho Code
sections 42-201 et seq., along with the various recitals in Title 42 which provide for the

-

state's exclusive control of wafw appropriatioa, set forth such a comprebmive scheme.
-?

Ordinance 258 iiwkates the purpose of this scheme. Compare CXS Transportation, inc.

v. Easterwood, 507 U.S.658,663 (1993) (state statute is preempted where it conflicts
with or frustrates federal law).

Latah County argues that it is aufhorized and required pursuant to the LLWA to
consider the effects of land me regulations on water quality and quantity. Memorandum

in Opposition to Plaint~@'sMotion for Summary Judgment at 5-6, citing 1.C. $§ 676508(f), and 67-6537. The Court agrees. However, considering the effects of laqi use
regulations on water is not the same as enacting land use regulations that purport to
manage water. The evrdence in the record, taken as a whole, suggests that in adopting
Ordinance 258, the Board of Commissioners attempted to control access to water within
the overlay zone by prohibiting certain land uses there. As explained above, it is the
stateye'sexclusive responsibility to determine whether water should be appropriited for
certain uses.
For these reasons, the Court &ids tbat Ordiiance 258 is invalid pmumt to the
doctrine of implied preemption, a it impliedly conniots with the general laws in violation
of Article XII, section 2, of the Idaho Constitution. Consequently, Naylor Fanm' Motion
for Summary Judgment is granted, and Latah County's Motion for S u m Judgment is
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denied, with respect to Naylor Famas' declaratory action regarding the validity of
Ordinance 258.

KI.

Remainjng Issues

la its Motion for S

m Judgment, Latab County also addresses Naylor Farms'

-,

-T

procedural due process and equal protection claims related to Count One of the
Complaint, as well as the regulatory taking issue set forth inCount Two. See generally
Defmdant 's Memorandum. In light ofthe Court's conclusion that Ordinance 258 is

invalid pursuant to the doctrine of implied preemption, and the Court having &ranted the
Naylor F m ' Motion for f
o
r
m
Judgment as to the declaratory action in Count One,
it appears that such issues are no longer pertinent. Therefore, the Court declines to

address them further.

CONCLUSION
With respect to Count One of NaylorFanns2Complaint, the Court finds that

judicial review of a legislative finding of emergency p m a n t go I.C. $67-6523 is not
appropriate. The Court also finds that Nayfor Farms has not mP;t its butden of showing
that Ordinance 258 is conffscatory,arbitrary, unreasonable, and capricious. The COW

concludes, however, that Ordinance 258 is invalid

to the doctrine of implied

preemption, as it impliedly wndicts with the general laws in violation of Axtick XU,
section 2,of the Idaho Constitution Therefore, Naylor Fanns' Mohon for Summary
Judgment is granted with respect to the declaratory action set foah in Count One of the
Complaint. Accordingly, the Couxt declines to address the rema4aaing issues related to
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Count One. Further, in light. of the heCo7sconclusion with respect to Count One, it
appears that argument oonoeming Comt Two is no longer pertinent, and the Court
declines to further address such issues.

ORDER

*
%
.

1.

9
i
'

PlaintiffNaylor Farms' Motion for Summary Judgment is hereby

GRANTED as to the declaratory action in Count One of the Complaint, and the Court
Fmds that Ordinanoe 258 is invalid pursuant to the doctrine of implied preemption.

2.

Defendant Latah County's Motion for Sumnary Judgment is hereby

DENIER as to the declamt~ryaction in Count One of the Complaint.
IT IS SO ORDERED.

RATED this %%afy
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I hereby certify that a true copy of the foregoing OPXNXON AND 0FJ)BR ON
S
w
y JUD
OTIONS was maile4 postage prepaid, by the undersigned
at Lewiston, Idaho, this
o f May, 2006, on:

James E. M. Craig
Deputy Prosecuting Attorney
Latah cormty
P 0 Box 8068
Moscow El 83843
Tod D.Geidl
CrnASON MOORE & DOKKBN
P 0 Drawer 835
Lewiston LD 83501
PATTI 0.WEEKS, CLERK
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pp&ition to Plaintiffs' Motion for Summary J~dgmi'ntas follo~s:
. .

!

I,

~TRO~VCTXON

Defendant offers little more than an index listing to Idaho's Local 1.md Use planning
I.
.

.

Act, 1.G

67.650 1 ct seq. ("LLUPA)') to rcspond to Plaintiffs' detailed argument that

'

~cfcndait*t's
attenlpts to regmlo~aoperational aspects o f Confined Animal ~eedingop&tions

.,
t

.

,

...

.. ...
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-

.$

!

") is impliedly preenzpted by state law< Indeed, Defendant summariiy oonoludes th

('[tJhe ~nvfrosafecase' relied on by Plaintiffs oan be clearly distinguished," Defendant's Brief in
on for Summary Judgmenl: ("Def. Opp.") at 8, but fails to explain
ad*. ~imiikly,Defendant concedes that Pldntiffs~oonstitutional

s attacking Gooding County Ordinance $90 (the "Ordinance")~~~%oneot,
but claimso not apply since~efendant."in no way intended to mandate the restrictions
bf by ~laintifils]." Id. Finally, Defendant docs not address the aufiorities cited by

icating that an award of attorneys' fees and costs are proper herein md, initead,

"Plaintiffs request forattorneys fees in extremely premature:' I& at 9. :
sition provides Phail~tiffsand the Court with almost no bidan

s legal defenrte of the Ordinmot and leaves the Plaintiffs and the Court to b e :
dant's opposition papers to speculate what its legal arguments are in iigh;;of
''

.

.,

Plaintiffs have made every effort to engags inthe sot* of speculation invited by
efindant's opposition papers. To that end,it,appears-that Defendant's position is that the
d by state lawbecause it has authority to site CAFOs under LLUPA.
violate the Interstate ComnlcrceClause of lhe United States
ant did not intend to enactsuch re~trjctions.Id. at 8. Finally,
efendant seems to argue that the Ordinance survives'due process scrutiny because it has
.

I

,

'

.

,

,

concludtd that "Ordinance W90 is not arbitrary, caphoious andfor without rational basis." id, at

'

.

:

I

.

9, As explained below, ea& of these pasitions,.mustberejected as without merit. ~ o c o t ~ d i n ~, l ~ ;
Plaintiffs request that the Court grant their motion for summary judgment.

' .Gnvirosofa Sent ofIdaho, inc. v. Counry of Owyliee, 1112 Idaho 687,735P.2d 998 (1987).

-
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,

\

.

,.
- . ,:,,.

, .

, .

,.

..

.

i

,

. .
.

.

11.

DISCUSSION

THELLUPAysGRANTOF AUTBORITY
TO COUNTIES
TO SITEA CAPO DOES NOT
'S IMPLIEDPREEMPTIONOR MANA(~INGAND REGULATING
THE
CTS OF A CAFO.

h in detail in Plaintiffs' opening brief, Idaho recognizes three independent test
law impliedly
.

.
. .

, .

a local government
.

,

.

nd to fully occupy or preempt a puticula s e a ;
nt has acted in such a pcrvasive n1
it intended to obcupythe entire field; or

!

.
regulatory scheme,
matter calls
. . for. .auniform
,

,

,.,

,

..

. . ,, . .

.,

. . .

:

.

~irv;'ofidahov. County of Owyhee, 112 Idaho 687,689,735 P,2d998,1000 (1987).
Meeting one of the three tests is sufticient to preolude local government regulation, Id at 690,
. ..

. .

l

i

. :

.,

argues ihkt c"t]he En~lrosafi~caserelied
on by Plaintiffs can be clearly

ef. f.pp. at 8. But, Defendant:does,notexplain how any of the three implied
Enviroiajh are distinguishaBlc otherthan to say: "The statutory schime
specific g~mtbf the elected legislature of the State
.. of Idaho
to local,
, .
. .
.

.

,

.

,

efebdant is'coneotinsofar asit argues that tli$ Ielegislaturc has'given
.
,
,
I

LMPA, the authority tosite CAFOs. B u r the ~efendintis endre1
t the LLUPA has granted counties the ability to regulate all aspects of
imai waste management systems and other operational aspects of a
I

CAFO.
As demonstrated in Plaintiffs' opening brief, the state has not granted counties tire
j :
I :

authority to manage or repluic. the operaclonal aspects of a CAFO. Indeed, the state has

i
i.
,
8

,

PLAINTIFFS'REPLY TO DEFENDANT'S OPPOSITION TO
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,

.

.

!

rtaken this role to the exclusion of counties with wsp~ctto animal waste .
other operational aspecss of CAFOs. See Memorandum of Law
summary Judgment ("Plaintiffs' Menlo.") at 3-13; 18-26.
ldahd Code # 67.6529 -the "s$cifio grant" of authority relied

-

enacting the Ordinance Iirnits the ability of comlties to$~ap,Pregul
ctian begins with the Legislature's clear statement:
power gra~tedhereby shall be construed lo empower a board
county commissionevs to enact any ordinance or resoluiiopr
deprives any owner offuli and conzplere u4sfeof agricullural
land for production of ~ n agricullural
y
product. Agricultural land
shall be defined by local ordinanceor resolution.

I

!

(emphasis added), Within those specific parameters, the statute goes on to

I
i

untiesto regulate the ,?ltlrrgof CAFOs. I.C. 8 67-6529(2)(counties authoi9ized

i

siting3+OE CAFOS)(ern

es and'resolutiins to wgulate.

1

y's:ability to site CAPOS under LC. 8 67.6529 is specifi

iI

.

i

,

y owner of full and oomplete ussof agricultural l q d for pro

j
i

.

t."

.

1,C,9 67-652961); ~ h i l e - t b i s . ~ r ~ v i carnot
s i o n be con
..

I

.

.

,.

ro b~ancheto disregard 10cdorciinandes,3 it,mustbc reas

i

i

nk See State v. Mercer;.143-Idalro...l.08,109, 138 P,3d 308,309 (2006)'("In
determining the osdindinary meaning of a statute, 'effect must be given to all tke wordr oftha

I

stalure if possible, so that none will be void, superfluous, or redundant") (citing im re Winton
Lumber Co,,57 Idaho 131,136,43 P.2d 664,466 ( 1 936))(emphasis added). The "fill and

i

. ..

!,

,

1

,

,.

.I

.

I

' ~ i v c nthe complex and technically dlmcult undcnaking ro site n CAFO, ldaho Code 5 67-65298 allows counties
to call upon the expenlse of state agencies "in the environmental evaluat~ono f appropriate sires" for CAFOs. If a
WUnN elects lo use the rerourccs of the state in determining the suitabillw of a proposed CAFO site, it "may use the
repori" in its s l ~ l ~ d e c l s i o nLC.
. 8 67-6.5290. Thus, the ldaho ~egislat&chas.ap&iflcally gmnted cou~iti$ the
;utl~orityto site C~FOS.
Sea Olson v. Ada Co., 105 Idaho 18,21,665 P.2d 717,720 (1983).
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I

,

.
,

. .
.

.

.

use of agricultural land for production of any agricultrval product" under Idaho Co
ean, al a minimum, any use of agricultural land authorized by, and operated in
state andios federal law.

as set forth in Plaintiffs' opening brief, CAFO operators in Gooding county are
,

!,

,

;

.:

,

iubjict t'o a vasiety of state and federal regulations govetning the operation-of their facilities,

-..

.

-

4-

Once they afe in compliance with such operational regulations - such as a state-approved
.,

,
'

,

I

,. ....,

:

:

,

1

,.

.

:,

.

.

.

I ~ u t r i e n t ~ a n a ~ e r nPlan
e n t ("NMP")

,

- ~efendantcannot (either under a preemption analysis or

9(I)) impose additional or conflicting conditions on such CAPOSunder the

e LLUPA. ~ afrom
i '"gutting" the LLUPA as suggested by Defendant, see
t's kesponsive Elemeiat Slieet ("Def. RS") at 7 l(e),

such an interpretation allows

unty governments to use theheis.expertise and resources appropriately,

.

:

':

LLUPA is Nbr A Broad Grant ofAutliorip to CovnNes to Regtila& Mcatters
ComprehensivelyAddressed by Sate Law*,
..

:.

I

.

conflict b:et;ee~ statc regukation of a business and a ocunty's ability to do the sa
'

,

.

;spices of.the UUPA w;ssrec~ntlypresented in Ralph Naylor Farms LLC v:
:

. . . .,

.

' . . I

kGIY, 144 Idaho 806,172 P.3d 1081 (2007). In that case, a Latah oounty property owner filed,
an application with the Idaho Depwment of Water Resources ("IDWR") requesting a

: irowidwater right for both ircigated agriculture and mineral extraction. Latah County intervened
I/
.::

.

'

.

i.

,

;,

.

..

>

.

in the proceeding and, following a hearing, IDWR approved Ralph Naylor Farms' application.
..,,.

...

.,

!

; :

,,

..

,

,.

,

,..

.

Catah County requested andwas granted a newhear~ng. Shortly thereafter, Latah County
eiabted an anentergency ordinance prohibiting certain activities within the Moscow Sub-basin
,

.

,

.

.

,

Groundwater
Management Overlay Zone, including natural resource mineral extraction i i ~ d
.,
,

.

,

processing. Ralph Naylor Pmms, 172 P.3d at 1083. Aco~~dingly,
when Ralph Naylor Farms
attempted to file a Conditional Use Permit application with Latall County's planning and
PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSlTION TO
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-

.

.

building department in order ro conduct mineralextraction on its property, such application was
denied as a prohibited use within the (newly enacted) overlay zone. Id

I

Ralph Naylor Farms brought an action challengingthe validity of the county ordinance as

liy state law. Latah County denied the ordinance was ppeemptcd and argued that it
authority, under the LLUPA,to regulate land use and, speoi@?a@, was required to

..

he effect any proposed amendments tothe comprehensive plan %would have 01% the
anti@ and qualit$ of ground water in the area." I.C. $67-6537, The county Llso
j

.

k GroundwateiManagement Plan adopted by die Palsu9e Basin ~ { v i s o r ~

'

,'

jch specifically gav6 the County the duty toSregulate developmsnts which coul
r quality and water quantity."' Ralph Naylor.Farms, 172 P.3d at 1085.

:

patties filed motions for.sumrnaryjudgment, District Court Judge CarlB.
the county ordinance "was invalid~b$causeof animplicit oonfict with state
law.".. Id., 172 P,3d at 1085 (citing Envirosafe Services of Idaho, Inc. v. Conrnty of 0u,yhee, 112
idah*
, 68?,689,73S P.2d 998, 1000(1987)). See also Second ~ f i d ~ vofi Dcbora
t
K. Gistensen
..

.

qrt of Plaintiffs' Motion for Summary Judgment ("Second Kristensen Aff.") at Ex, 1,
1

....

'

3 r. t h. e Court finds that Ordinance 258is invalid pursuant to the doctrine of implied
.

.

..

.

.

t&ni as it implicdly conflicts~wif11:thegene~dlaws inviolation of Article ~ t lsection
,
2;

of the I d a 6 Constitution"). The court found:thatcthe ordinance "implicitly conflicted with:
. .

.,

:

statutes regulating water appropriation.and quality,?' &hphN@lor Pa~rns,172 P.3d at 1085,
i

specifically Idalro Codo 5 42-101, which provides, "water being essential to the industrial

..

prosperity of the state , its control shall be in the state .

. . All the waters of the state . . .are

deolared to be the property of tl~estate, whose duty it shall be to supervise their appropriation
and allotment

. . ."
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The district court concluded that the effect of the Ordinance was to
control access to water :within the Groundwater Management
erlay Zone by controlling certain uses within that zone and
refwe, there was an implicit conflict between the Ordinance and
general laws of the State.
wick refised to award Ralph Naylox Farms its attor

7, however, because the conflict between the ordinqc,e @d state

In explanation, the oourt noted that L a t h Coullty was empowered
tlrough the LLUPA to oonsider the effects of land use regulations
on water, Although the court concluded that the Ordinance wed
beyond considering the,'effects of water and, i n effect, was an
attempt to manage water in Idaho, thecourt also concluded that ,the
County's interpretation of its duties under LLUPA' was not
unreasonable. I

'

lor Farms filed an appeal of Judge Kerrick's ruling denying an award of attorneys'
unty did nor appeal the underlying ruling that tha ordinance was invalid because

1, the Idaho Supreme.Courtnoted
.
.
that "[wlhilo thi
... issue presenbd by tl$s
, ,

,

.. ,

. fees,
.
it necwskiy illvo~ves.
ofattorneys
. ..&
> .

nly to the decision

,

...

.

..

>

tothe district koult: the validity of the

on of the underly

, 172 P.3d at 1085.

,

,

The Court held: "While we respect the district'court's

preemption by State law, it appears that the major thrust ofthis
se, a power clemly reserved to the local govelning boatds'in the
LLUPA. It further appears the County made Uhiu laid use decision by considering, in part, the
effects o f f ese types of activities on water quality and quantity in the County." Id., 172 P.3d at

I
I

1086. Acoordingly, the Court a r m e d the district cour2's decision. Id., 1772 P.3d at 1087.

I

I /I .

I
I

j'

,

.
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.

.,

.

, . ..
,

.

1'

Naylor Farms, Defendant defends its attempts to regulate operational aspects
g animal wasti management systems, by claiming that it has power,to

er the LLUPA, While the Dafandant clearly has power to regulate h

l

FOs) under the LLUPA and constdw environmental risks docmod poked
the power to regulate animal was? @nagement systems

,

.

.

,

d n d aspects of CAFOs since?that power has been exclusively granted

2.

'

State Law IrnpliefI&Preempts the OperatlonalAspects of C1FOs.

n of Dairy Products Act, Idaho Code.8 37.401 el seg. (('Dairy Act"
Control Avt,.Idaho Code 9 22.4901 et seq. ("~eefcattle
gulation of animd;wastemanagement. Netther Act

ernmen~s~srcch.us
the ~ o i n l to
y enact an ordinab

tonal T

~ ~ U ~ C Ion
C anlmcil.wasti:~managemint:
~ ( I ~ ~
~ndeed,justthe

oppbs

r reg~latin~mirnd
waste rn&agement is vested'in the ~SDA.:See LC. $
1liave.authority to administerall lanu to protect the quality
in the codnes of a beef cattle animal feeding operation") (emphasis added). The
e authority to.regulate the siting of CAFOs but does not
dermine,or change:ISDA's soleand complete teufhority over the

waste systems. 'IS!. 867-6529; I.C,

$8 67-6529A-B (the

i

d ~oterminalionAct")..See ulso Affidavit of Debora K,

Motion for Summary J~~dgrnent
("Kristensen Aff.'*), Ex.B at
"approve the design, construction and location of dairy
waste management systems for dairy.fws") andEx. C. at 2 (ISDA will "require that

:
,
,

.
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.

,

.
,
,

.

,

,

,

. .,

,

.

.

,

.

I

I

.
.

,

.

.

.

,

er storage and management plans
for
beef
cattle AFOs are submitted and approved in
.
.
. .. .
. ,.

,

ccordanoe with the standabdsand schedule specified in the [Beef Catde] Act").
The Idaho legislature's grant of expt3eessauthority to 'local governments concerning the
the lack of similar express authority in the Dairy Act and Beef Cattle Act

the state has preempted the field of animal was@m$agement. For

-

evs ofCanyon County, the Idaho Supreme Court addressed
,

,

iiedly procmpt local regulation, Heck v,

omm missioners of

, 853 P.2d 571.(1993), The.Court keld t.hat state fireworks law
ority of counties to xtgulate tho retail sale of sa& andsave fireworks but
oncerningthe sale of ddkgejous fireworks. Id. ;wl*iie~daho
rizes a village, city or cbuntyto issue permits for the r e k l sa
ch express authority was given to counties for regulating safe and
nd that "[blecause the legislature did sol state any role for local
the retail sale of safe and sane fire&rks, we conclude that the
the regulation of retail-saleof safe and sane fireworks," Id, at
.

,

..

..

,

.

.

,

.

..

1n like manner, the Idaho legigisinturo.hasmade adistinction between the autgority of local

ents to site CAFOSand the regulation of operational aspeots of CAFOs, including
ment systems, see ~ a l p h~.a ~ l o P ' ~ a r144
m s Idaho
,
806, 172 P,3d 1081
, T

(2007). The Idaho legislature chose to givc localgobarnments authority to regulate the siting of
CAFOs because the "siting oEconfIned animal feeding operations is a complex and technically
difficult undertaking requiring assistance of counties and other local governments as they
exercise their land use planning authority," I.C. 67-6529B(2) (emphasis added). In contrast,
PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSITION TO
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'
.

.

'

,

I

:

.

the Dairy Act and Beef Cattle Act do not mention any need fox local government involvement in

,

r

,,

I

,

i

,

,

'the opeiational aspeots of a CAFO, including animal waste management, which is replated

,

e and federal government. See I. C. 5 22-4903.

legislkture has comprehensively addressed animal waste management in tho
the Beef Cattle Act. These Acts leave no window open f?r,@cal gover&ent
.

.. .

te management; moreover, the legislatuw's glmt of. .express authority
to Io
: :
.

.,. .,

,

siting of CAFOs and not for waste management evidences the 1egi$1atu

field of animal wastemanagement.
The Attorney General's Recent Opinioii Supports Plaintiffs' ~orrtenlionthnt
State Law Co~itprelaensively
Regulafes the Operntloianl Aspects of CAFOs.
I

2008, the Idaho Attorney GenexaI issucd opinion number 08-1

AGO'')^ in

ing question: "Do Idaho's state laws pertaining to the regulation of
. .

g operations preempt county feiuiation of sach opera~ons?" AGO at 1.
.

,

applioablc state law and finding no express preemption of local regulation, the
.

,

.

;.:

.

.

d'that implied preemption under En;nvjroso.@would apiIy when "a specif% co
.. . . .

.,.

. , ..

und to be in conflict with state law." AGO at 13.'
..

,

...

.

..

.,

that the Idaho State D e p m e i ~ tof. ~ ~ r i c u l t ("ISDA'?
be
administer
t

to regulate the operationof beefcattle CAFO wastewater storaiea
n'ttequirements by ensuring that manuria* processed waste water associated wit11

beef cattle operations are handled appropriately through NMPs. AGO at 13. But, the AGO also

noted that that the Site Advisory Team Suitability Determination Act (cncompasscd with the

9 copy of the AGO Is attaahed as Exhibit A to the Affidavit o f John L. Horgan in Opposition to Plaintiffs' Motion
for Summary Judgment, atthough Defendant does not cite to, or arguv the relevance of, the AQO in this case.

"Although opinions of the Attorney Generel are not binding authority on this [Idaho Supreme] Coust, thw should,
nevertheless, be aoccrded cansiderable weighf, particularly where they concern the construotion of statutes!'
Bannock Ca. v. Ci@ of Pocofello, 110 Idaho 292,297,715 P.2d 962,967 (1986) (Donaldson, C.J., dissenting).
4

I

'

1
I
I

-
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.

..

,

essly provides county authofity to enact ordinances to @regulatethe siling of
taking into account information regarding environmental risk. Id. at"i4.
.

.

AGO recognized a role for counties in the siting of CAFOs, but conc
ssed delegation of regulatory authority over
CAFOs to the Deparment of Agricultrve
Environmental Quality suggests t h t the
er a conflict analysis, determine ari'b~inance
on8 that unduly interfere with state operation
'

'

mphasis added). Here, the Ordinance imposes several restrictions that
date operation nquirements for CAFOs.
a,

The Ordinance Conflict8 with Best Manrigement ~raitices.
. .1 .

.

. , .

. ..

;

e Ordinance imposes restrictions that, by their very existence, conflict with state
,.,

:

.

.

quirementi for CAFOs. The state'has adopted a number of Best ~anagemknt

'3 for CAFO operational decisions. Scc.e,g,,
I.C. $22-4904(

Iractices, techniques OF measures which are detekmined to
st-effective and practicable means of preventing or reducing
s from point sources o r nonpoint sources to a level
ronmental goals, including water quality goals
for waters of.the,state, Rest management practices
shall be adopted pursumt to the s@te water quality inanagemen1 '
plan, the Idaho groundwater quality planor this act.

4(3). W P s areconsidered BMPs and aye enfo~~ceable.LC. 9 22-4906 ("An
approved nutrient management plan shall be itnpiemonted and considered a best management
Significantly, CAFOs operating in coil~pliancewith BMPs am given a safe harbor
enforceme~~t
action due to violation of state water quality standards or state ground

y standards." I.C. (j 22-4910. Any ordinance requirements that deviate &omla

1
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-

1

:

ved NMP, therefose,.inherently conflict with state (and federal)' la+ and
.

.

r's safe harbor protection'fivm state enfomement actions.
here, the ordinance limits the number of animals that a CAE0 operator may keep,
cts'khe 'oalkulation of permissible animal densities to a CAFO's "tillable, irrigated" land,
,

.

,.

..

,i

..
,
,
,

.

:

.j

8

iequires'that animal waste may only be applied to,land owned by a CApp$esator and that all.

:,

:,!

,
.

i

,

::kiirnel.waste from a CAE0 must be disposed of in Gooding County (or contiguous to Oooding

ss ofth'e specific operation of the CAFO at issuc and the terms of thc NMP
state for that CAFO. See:Ordinance at $ VILD. I , These requirements conflict

The OrdlnanceConflictswith:XDJJQ 401 Certification

.'

DAPA 02.04.14

at incorporates the requirement8 of

vironmenfal Protection Agency's

lian& with applicable r q u i r e ~ e n tof
s the Clean Water Act ("CWA") or
,R. # 122.4,
.

!

!

' ~also
t prohibit? a permit "when the applicant is required to

,

:

8

obtain a state or other appropriate certification under Section 401 of CWA and 140 C,F.R. $1
.

,

*'TheAOO'discussosNMPs and Nutrient Management Standards, whic11 inwrporars by refirenos fedoral i'
ikguiations and guidance of the Unitad States Depan~nent.ot'Agriculture,
including the NRCS Conservation Practice
Starrdards and upplioablb fGddiUi regulations. Sde AGO at 8; IDAPA 02.04.15.01 0.12 and ,i3, Siniiiarly, the dairy
rulos contain BMP6 adopting fed~ralstandards. AQO at: 10-1 1 . . By definition, any Qrdln~notchanging BMPs and
NMPs directly conflict with hderai and state raqulrements and, therdon, are precnnpted.
"Sea Plelntlftij' Memo,at 3.
PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSITION TO
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-

.

, .

.

,

122,2 defines BMPs as "schedules of activities, prohibitions of practices, maintenance,

procedures and other management practices to prevent or reduce the pollution of waters of the

NMPs are included in these BMPs.
,

.

%nee aNMP issued by the state of Idaho -'which'establishes, gongother
-. .-.
things, the

-

,

'.

-

at a particular facility and any oortifioation iesued by IDEQ is required to

,there is no roonl for local regdation.

Efforts by DFfcndant to ~hangeor::

.

-

requiremiits includin$.tRe.numberof aliowabIe animal units at a CAE0 deral and state law md, therefore, a& preempted under Envirosa@,

'

!: :

B+
i
;;

DKFI~NDANT'S
A~~FER-THE-PACT ATTESTATIONS TRAT "17DIDN'T INT~NW"
FOR Tag O ~ D I N A N C TO
E VIOLATE
THE IINTSRSTAT&
COMMERCE
CLAUSE
DOE$ NOTSAVE
THE OlzarN~NcEFROM
ITS CONSTITUTIONAL
INFIRMITIES.

In response t o Plaintiffs' detailed argument that the Ordinance's requirement that "the
the animal units is required to,be in Gooding County" (Ordinance $ VII.D, I)

CAFO owners from lawfully dispotjing their &mal waste outSide the
Idaho) in violation of the dormant-commcrce clause of the U.S.
nt concedes that "Plaintif?fIs]lnaywell state the law accurately, but
not pmport to restrict export of animal waste pursuant Lo ap$roved,,

-

ment Pian$," Def. Opp, at 8, Defendant does not and cannot - dixact:the
age in the ordinance that provides that animal waste from CAFOs in *din
7'

Hy be amsported outside of the county (and Stare) pursuant to a NMP

because there is none. Instead. Defendant relies on the affidavit testimony of Paul Kroeger (a
civil attorney hired by Defendant to draft the Ordinance) and Tom Faulkner (Chair o f
Defendant's Board of Commissioners) to assert that it "did not intend, nor does Ciooding County
I
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.

,
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: interpret

section VII.D.1 of Ordinance #90 to prohibit the export of animal waste outside the
CAFO pursuant to an apptqovedNutrient Management Plan" to
e from its constitutional infirmitks. See Def. RS at 112(a).
1

(

s k l i m c e o i t h e ~ etwo affidavits to eupport t~leoonstirntionalit~
of $ VII.D.~of
!'

/I

I'

' .
*

:

.\"T

1,

the literal words i f statute (or, in this case, an ~ r d i n d c e )I
.

.

.

.

1

legislative intent so interpretation of a statute (or 0rdinrm;e) must
its literal words. Sfate v. Yzaguivrc, 144 Kdaho 471,475,163 P3d 1 1 83, 1187(2007).

language of an Ordinance is w~mbiguouq"theclearly expressed intent of the
clffect,.and there is no occasion for a court to oonsider rules of
onstruction." Neighborsfor n Iiealthy 'GoldForkij. Vall~yCounty, 176 P.3d 126,
v. ~ a r i 135
, Idaho 827, 829,25 P.3d 850,852 (2001) ("Wherethe language of

and unambiguous; legislativehistory and other extrinsic evidence should not
se of altering the clearly expressed intent of the legislature.") ;Here,
,

.

provides: "[t]he land base to support the animal units is r&&ed

'2

rb be i

ntf with thk:ckception of contiguap.s land'in m adjacent
*. county." ordinance a
nis cicar on its face andthere isno !lee&to look behind it at 'the dr
intended - but nit actual - application." '
,

,

.

:

.

'

.

.

,

i

i

I

.

Ironically, Defendant moved to strike t~ssdmo~cy,fmm
plaintiffs' aflnnts canwriring the Ordinanoo's arbitrary find
oaprioious nalun, but offers testilnony from Msssrs. Faulknor and Krocgn that tbc Ordinance was nat flrrivsd ut
arbivary and/or capriciously. See Faulkner Aff. at 7; Kroeger Aft at 6. Whilo Plaintiffs' afflants' ostimotly is
grounded in asdcntiflc and technical analysls oflhe Ordinance, Mr. Faulkner and Mr. Krooger's testimony is based
squarely on (heirlegal intarpretation qfrhestatufe. Such tertitnony is not appropriate and should not be oonside~d
by the Court, Idaho R. Ev. 701; Slur@ v. ffarrell 85,Idaho 364,368,379 P.2d 658,660 (1963) (L'Itisfor the jury
or t h court, as the case may be, whenever the question is one which can be decided by ordinary wperlence and
knowledga, to determine the truth as to the evidential faotsfrom tho facts stated by the witnosees, and to draw the
oonclusians deducible born such evidential facts by thdexerciseof their own judgment and reasoning powers
without hearing the opinion$ of witnesses.)'). See also Atkansas v. Fago, 130 P.3d 6.57, 672.73 (5th Cir. 1997).
.,

.
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. . . . .

operators are effectively prohibited under 5 VILD,l of the Ordinance &om
.

.

0 animal waste on land outside of, but not contiguous to, ~ o o d i n gCounty.
r this prohibition is that tile animal waste originates from a CAPO ldcated
ty. Accordin~ly,thiis prohibition is facially discriminatory to int6rstato commerc
xce~siveburden on intentate commerce in violation of the InTersfate
.Commerce. .%

ce blaintiffs' Memo, at 27-32,

,

. .

.

PORTIONSOFTHE
ORDINANCE
WERE
ARBITRARILY
ESTABLIS~(EP
IN
Dug P ~ o c ~Rroa~s.
ss
VIOLATION
OF PLAINT
dinance as enacted without a rational

ffs' attack three specific
. .

,

.

,

.

.

.

of the substantive due process protections of the U.S.iind 1dallo
/

. . . . . . . . . .. . ., .

:.

e's Iand application requirements mandating that animal was@ fko
.

,

and owned by CAFO operations located in or contiguous to GOO
. . . . . . . . . .

one-size-fits-all animal unit'density cap of five (5) animal' un
ability to increasc the c'qto a maximum of seven (7) ani
:

......

. . . . . .;

e; and (3) the ~~dinance's
failureto consider the total acreqe'a CAFO
,

.

.

,

,.

stead limits the inquixyto"Mlable, iurigatd acre[$)" in setting a niaximu
unit density. Ordinance at $ V1I.D. I , See also Plaintiffs' ~ e m oat, 32-37, Defendant
P that the Ordillance should

survive constitutional scrutiny because: (I) the Ordinance

aibatianceprocedure to increase animal unit densities (Def. Opp, st 9; Def. RS at 7 3(b)); (2)
.

,

e was enacted "based on factors set fort$ in the LLUPA" @ef. RS at q3(c)); aa~d(3)
Ordinance "is not arbitrary, capricious L%Id/pr without rational basis" based on the Affidavits

df ~ e s s r sPwlkner
.
and Kroeger (Dee RS at4 3(d)). Each of these arguments must fail..,
,

~ i r s tthe
, presence of a variance prooess to aIlowa maximum of seven (7) anirn&nits
per tillable, irrigated acrc docs not address Plaintiffs' cclitval argumellt that uny animal cap Is, ,
PLAINTIFFS' REPLY TO DEPENDANT'S OPPOSITION TO
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I. .
.

.> .,
.

37.
,..,

;:
Second, Defendant's contention that the Ordinance was enacted pmuant to thv LLUPA

is preempted froin enacting restrictions that condict wit11 state

. .

deadling. Acoordingly, Defendant has no expert wimesses in this csse.

PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSITION TO
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT:- 16:

,

:

Page 18 o f 19
!

I.

!,
!

uld fie Court grant Plaintiffs' motion for summary judgment and strike any portion of the

111. CONCLUSION

,

i

1
i
I

,F

/ , . ' .

'

,

.

.

;
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF GOODING

IDAHO DAIRY ASSOCIATION, INC., an
Idaho non-profit corporation; THq IDAHO
CATTLE ASSOCIATION, INC., an Idaho
Non-profit corporation,
Plainttffs,

1
1
1
1
1
1
)

v.

GOODING COUNTY, a body politic and
Corporate of the State of Idaho,

1
1
1
1

CASE NO. CV-2007-0000651

)

Defendant.

1
1
1

ORDERS ON PLAINTIBF'S MOTION FOR SUMMARY JUDGMENT AND
DEFENDANT'S MOTION TO STRIKE AFFIDAVITS

ORIENTATION
Counsel:

I

Debora K. Kristensen and J. Will Varin, GIVENS PURSLEY, LLP, Boise, Idaho
for the Plaintiffs, Idaho Dairy Association, Inc., and Idaho Cattle Association, Inc.

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S MOTION TO
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John L. Horgan, Deputy Prosecuting Attorney for the County, Gooding County.
Court:

Barry Wood, District Judge, presiding.

Holdings:

1. None of the provisions of Ordinance #90 challenged by the Plaintiffs go
beyond the lawful scope of the "siting" power given in the Local Land Use
Planning Act. Additionally, none of the challenged provisions of Ordinance
#90 are fully preempted by State laws relating to Nutrient Management Plans.
%

2. Section VII(D)(l) of Ordinance #90 does not con&ain-mnyunlawful restraint
on interstate commerce.
3. The sections of Ordinance #90 cited by the Plaintiffs are not arbitrary and
without a rational basis.

4. The Plaintiffs are not entitled attorneys' fees and costs incurred in this action.

5. The County's Motion to Strike is denied because thk coudty has not satisfied
the requiremen%of Idaho Rule of Civil Procedure 7(b)(I).

11.
BRIEF FACTUAL BACKGROUND

This lawsuit was filed November 29, 2008, by the Idaho Dairy Association, Inc. and the
Idaho Cattle Association,.Inc. (hereinafter "tliePlaintiffs") petitioning thiscourt for declaratory
judgment regarding the validity and constitutionality of the provisidiis of GoGding County CAFO
Ordinance No. 90 (hereinafter "Ordinance #90"). Ordinance #90 was promulgated on or about
June 12,2007, by Gooding County through its Board df County Commissioners (BOCC).
Plaintiffs, in their action, do not bring a Ghallenge to the validity of the creation of
Ordinance #90, but they bring facial challenges to the validity and constitutionality of certain
provisions-of Ordinance #90. Lastly, none of the challenges are based upon an "as applied"
basis, that is, the application of the ordinance to an actual set of facts.

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S MOTION TO
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BRIEF PROCEDUFUL HISTORY
On October 9, 2007, the Plaintiffs filed their Complaint. On November 16, 2007,
Gooding County (hereinafter "the County") filed a motion pursuant to I.R.C.P. 12(b)(2), 12(b)(4)
and 4(i)(2) to dismiss the action. Following, Plaintiffs filed an W n d e d Complaint for

-,
+-r

Declaratory and Injunctive Relief on November 29, 2007. The County filed its Answer and
Statement of Affirmative Defenses on December 17,2007.
On July 18, 2008, the Plaintiffs filed a Motion for Snmmary Judgment and lodged a
Memorandum of Law in Support of Plaintiffs' Motion for Summary Judgment. With the motion
and memorandum, the Plaintiffs filed affidavits of Anthony Brand, Mathew Thompson, Gregory
Ledbetter, Maw Patten, and Debora Kristensen in support of Plaintiffs' Motion for Sunmary
Judgment. On August 15, 2008, the County filed a Brief in Opposition to Plaintiffs Motion for
Summary J~~dgrnent.With the brief, the County filed the affidavits of John Horgan and Paul
Kroeger in opposition to the Plaintiffs' Motion for Sumnary Judgment. Additionally, on August

15, 2008, the County filed a Motion to Strike Affidavits. On August 16, 2008, the County
further filed the Affidavit of Tom Faulkner in opposition to the Pliintiffs' Motion for Summary
Judgment.
On August 26, 2008, the Plaintiffs lodged their Reply to Defendant's Opposition to
Plaintiffs' Motion for Summary Judgment and filedthe Second Affidavit of Debora Kristensen
in Support of Plaintiffs' Motion for Summary Judgment. Additionally, on August 26, 2008, the
Plaintiffs' filed their Response to Motion to Strike Affidavits.
On September 2, 2008, a hearing was held on both the Plaintiffs' Motion for Summary
Judgment and the County's Motion to Strike Affidavits.
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IV.
MATTER DEEMED FULLY SUBMITTED FOR FINAL DECISION
Oral arguments on the Plaintiffs' Motion for Summary Judgment and the County's
Motion to Strike Affidavits were heard on September 2, 2008. At the conclusion of the hearing
no party requested additional briefing and the Court requested none. The ,Court therefore deems

',"

this matter fully submitted for decision on the next business day, or September 3,2008.

OVERVIEW OF THE CHALLENGED ORDINANCE SECTIONS

A true and conlplete copy of the Gooding County CAFO Ordinance No. 90 is attached to
this Order as Exhibit 1, and is, by this reference, incorporated herein. According to Plaintiffs'
Memorandum lodged in support of Summary Judgment on July 17, 2008, and according to
Plaintiffs' oral argument made before this Court on September 2, 2008, there are various
ordinance sectlolls being challenged in this lawsuit. The specifically enumerated sections which
are listed in the Plaintiffs brief and were listed in oral argument ardf
CAFO Ordinance No. 90,g VII(D)(l)
CAFO Ordinance No. 90, § VIII(D)

,

CAFO Ordinance No. 90, § VII(D)(~)
CAFO Ordinance No. YO,§ VII(D)(7)
Pl.'s Memo. in Support of M.S.J. (July 17,2008) and Pl.'s Oral Argument on September 2,
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VI.
ISSUES AS STATED BY THE PARTIES
For the sake of clarity, the Plaintiffs' briefing and oral argument on behalf of their
Motion for Summary Judgment essentially state and organize the issues in this fashion:
.A2

-z *4-

Issue 1: Whether the State of Idaho has impliedly preempted the regulation of animal
waste management systems in Idaho thereby rendering sections of Ordinance #90 invalid.

Issue 2: Whether Section VII.D.l of Ordinance #90 violates the Dormant Commerce Clause
of Article I, Section 8, Clause 3 of the United States Constitution.

Issue 3: Whether Ordinance #90 violates CAFO owners' and operators' Substantive Due
Process Rights.

Issue 4: Whether Plaintiffs are entitled to reasonable attorneys7 fees and costs in this
action.
Additionally, the County added the following issue:
Issue 5: Whether this Court should strike portions of the affidavits which the Plaintiffs
i

have submitted.

I

I
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VII.
APPLICABLE STANDARDS OF REVIEW
Summary Judgment
Summary judgment is proper if "the pleadings, depositions, an$ admissions on file,
-7

+w

together with the affidavits, if any, show that there is no genuine issue of material fact and the
moving party is entitled to a judgment as a matter of law." Read v. Harvey, 141 Idaho 497,499,
112 P.3d 785, 787 (2005); citing Idaho R. Civ. P. 56(c). However, when an action is to be tried
before the court without a jury, as in this case, "the judge is not constrained to draw inferences in
favor of the party opposing a motion for summary judgment but rather the trial judge is free to
arrive at the most probable inferences to be drawn from uncontroverted evidentiary fact." Read,
141 Idaho at 499 (emphasis in original); czting Loornzs v. City of Hailey, 119 Idaho 434,437, 807

P 2d 1272, 1275 (1991). Any disputed facts must be construed liberally in favor of the nonmoving party, and all reasonable inferences that can be drawn from the record are to be drawn in
Cavor of the non-moving party. Read, 141 Idaho at 499.
Generally, in order for a court to grant a motion for &mary judgment, a court is
required to find and hold that there are no genuine issues of material fact and that the moving
party is entitled to judgment as a matter of law. Barlow's Inc. v. Bannock Cleaning Corp., 103
Idaho 310,647 P.2d 766, (Ct. App. 1982).

i

However, if the court determines, after a hearing, that no genuine issues of
material fact exist, the court may enter judgment for the parties il deems
entitled to prevail as a matter of law. Thus, in appropriate circumstances,
the court is authorized to enter summary judgment in favor of non-moving
parties.

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S MOTION TO
STRIKE AFFiDAVIm - 6

Barlow's Inc., 103 Idaho at 312. If the evidence shows no issue of material fact, what remains is
a pure question of law. Spur Products Corp. v. Stoel Rives L.L.P., 142 Idaho 41, 122 P.3d 300,

Summary judgment should be granted if the non-moving party fails to make a showing

-

, Idaho 890,
sufficient to establish an essential element to the party's case. Foster v. ~ r a u l 141
*7

892, 120 P.3d 278,280 (2005); citing McColm-Traska v. Bakeu, 139 Idaho 948, 950-51, 88 P.3d

ANALYSIS
None of the provisions of Ordinance #90 challenged by the Plaintiffs go
1.
beyond the lawful scope of the "siting" power given in the Local Land Use Planning Act.
Additionally, none of the challenged provisions of Ordinance #90 are fully preempted by
State laws relating to Nutrient Management Plans.
In the Plaintiffs' Memorandum in Support of Plaintiffs' Motion for Summary Judgment,
the Plaintiffs argue that the Idaho Legislature has preempted the regulation of animal waste

...

management systems in Idaho, which in turn renders portions of Ordinance #90 ihvalid. In their
memorandum and in their oral argument, the Plaintiffs specifically identify sections VII(D)(l),
VII(D)(6), and VII(D)(7), and claim that these sections of Ordinance #90 are preempted by state
law. The Plaintiffs first challenge the language of section VII(D)(l) that reads, "The approved
maximum density of animals shall not exceed five (5) animal units per tillable, irrigated acre
owned by the CAFO applicant."

Additionally, their challenges to sections VII(D)(6) and

VII(D)(7) are against these sections in their entirety.
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In

summary, the Plaintiffs allege that the requirements in these sections impose

conflicting and more stringent requirements for animal waste management systems beyond those
required by state-approved Nutrient Management Plans O\IMP), which are mandated by the
Sanitary Inspection of Dairy Products Act in I.C. 5 37-401 and by the Beef Cattle Environmental

-

Control Act in I.C. S) 22-4906. The County responds by citing provisions ~f the Local Land Use
Planning Act in LC.

--.
$9 67-6529 through 67-6529G, alleging that these provisions are express

authority from the Idaho Legislature to create Ordinance #90 and the challenged sections of
Ordinance #90
Article XII,

4 2 of the Idaho Constitution provides, "Any

county . ,. . may make and

enforce, within its limits, all sueh local police, sanitary and other regulations as are not in
conflict with its charter or with its general laws." The Idaho Supreme Court has stated:

,

There are three general restrictions which apply to legislation
under authority conferred by [Idaho Constitution, Article XII, $ 23:
(1) the ordinance or regulation must be confined to the limits of the
governmental body enacting the same; (2) it must not be in conflict
wzth other general laws of the state, and (3) it must not be an
unreasonable or arbitrary enactment. ,

Benewah Cty. Cattlemen's v. Bd. Of Cty. Com'rs, 105 Idaho 209,..212, 668 P.2d85, 88 (1983)
(emphasis added).

A conflict between state and local regulation may be either express or

implied. Envirosafe Sewices of Idaho v. County of Owyhee, 112 Idaho 687, 735 P.2d 998
(1987). The Idaho Supreme Court in Envirosafe, set forth the test for when state law impliedly
preempts local regulation. The Court stated, "Where it can be inferred from a state statute that
the state has intended to fully occupy or preempt a particular area, to the exclusion of local
government entities, a iocai ordinance in that area will be held to be in conflict with the state law,
even if the state law does not so specifically state." Id. At 689, 735 P.2d at 1000 (1987) (citing

Caesar v. State, 101 Idaho 158, 161, 610 P.2d 517, 520 (1980)). The Court further set forth,
ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S MOTION TO
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"The [local governmental entity] cannot act in an area which is so completely covered by general
law as to indicate that it is a matter of state concern." Id. Additionally, "If the court finds that
the nature of the subject matter regulated calls for a uniform state regulatory scheme,
supplemental local ordinances are preempted." Id. citing Township of Cascade v. Cascade,
Resource Recovery Inc., 118 Mich. App. 580,325 N.W.2d 500 (Mich.App.JY82).
-\ *
In the present case, there are some indications in the law which support the Plaintiffs'

assertion of preemption. First, under the Beef Cattle Environmental Conh-01 Act, in LC.

5 22-

4902(1), the Idaho Legislature stated that the purpose of the act was to protect "state natural
resources", and the Act "is intended- to ensure the manure and process wastewater associated
with beef cattle operations are handled in a manner which protects the natural resources of the
state." Second, under both the Beef Cattle Environmental Control Act (I.C.

5 22-4901 et. seq.)

and the Sanitary Inspection of Dairy Products Act (LC. 9 37-401 et. seq.), the Idaho Legislature
has given the Idaho State Department of Agriculture ("ISDA") authority to enforce some
environmental regulations for CAFOs. For example, in I.C.

5

.22-4902(2), it states, "The

department [of agriculture] shall have authority to administer all laws to protect the quality of
water within the confines of a beef cattle animal feeding operati&;" Also; in LC. 537-405, it
states, "The department of agriculture is hereby invested with authority to make rules and orders
as may be necessary or desirable for carrying out its virious functions and the intent and purpose
of this act." Thus, as the ISDA is granted expressauthority to oversee NMPs, the Plaintiffs'
assertion tl~atthe Idaho Legislature demonstrated an intent to preempt local regulation finds
some support.
However, there are also clear indications in the law that do not support the Plaintiffs'
assertion that the County has been preempted in making the challenged portions of Ordinance
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#90. To start, as pointed out by the County in its Response and oral argument, the Local Land
Use Planning Act ("LLUPA') grants authority to counties to site CAFOs. LC. § 67-6529 et. seq.
In I.C. 5 67-6529(2), the LLUPA states, "Notwithstanding any provision of law to the contrary, a
board of county commissioners shall enact ordinances and resolutions to regulate the siting of
large confined animal feeding operations and facilities, as they shall be de&ned by the board. . ."
I.\

t"

(Emphasis added). This process of "siting", as the Idaho Legislature states in LC. 5 67-6529B(2)
is "a complex and technically difficult undertaking requiring assistance to counties and other
units of local govemment as they exercise their land use authority." (Emphasis added). In I.C. 5
67-6529B(3), the Legislature also recognized the role of state departments, i,ncludingthe Idaho
State Department of Agriculturb, "to assist counties and other local governments in the
environmental evaluatio~l of appropriate sites for confined animal feeding operations."
(Emphasis added). In the Odor Management Plan section of LC.

5 67-6529D, the Legislature

specifically granted power to counties to "require an applicant for siting of a CAFO to submit an
odor management plan as part of their application", and "[tlhis act does not preempt local
regulation of a CAFO." (Emphasis added). These provisions, including the above italicized

that counties are
language, clearly and unequivocally demonstrate the ~e~is1ature's""reco~nition
to play a significant role in regulating CAFOs. This role has not been fully preempted.
Additionally, language in the Sanitary Inspection of Dairy Products Act also
demonstrates that the Legislature specifically intenaed counties to have respective roles in the
regulation of CAFOs. LC. § 37-401[(6)](4)(a) reads, "The director or his agent may issue a

permit to sell milk for human consumption to a new or expanding dairy farm only upon
presentation to the director by the new or expanding dairy farm of: A certified letter, supplied by
the board of county commissioners, certzfiing the new or expanding daiiy farm's compliance
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with applicable county livestock ordinances . . ." (Emphasis added). Furthermore, in LC.

5 37-

401 [(7)](5)(b) it states, "'Expanding dairy farm' means an existing, legally permitted dairy f m
that increases, or applies to increase, its existing animal units beyond the number for which it is
permitted under applicable county livestock ordinances or increases, or applies to increase, the

waste containment system." (Emphasis added). Specifically, these above zmphasized provisions
-7

,-

unequivocally demonstrate the Legislature's intent for counties to regulate through their siting
powers the number of animals at a CAFO, which expressed intent is the antithesis of full
preemption.
From these provisions in the law, this Court concludes that the Idaho Legislature has not
fully preempted local regulation olf CAFOs, but in fact has directly delegated powers to counties
through the LLUPA to regulate CAFOs and has recognized such powers in the above-cited
provisions of the Sanitary Inspection of Dairy Products Act. The Plaintiffs' contention that
because power is given in part to regulate CAFOs through NMPs there can be no more County
regulation over a CAFO is misplaced. After all, "Nutrient Management Plan," as defined in LC.

5 22-4904(11) "means

a plan prepared in conformance with the nutrient management standard,

provisions required by 40 CFR 122.42(e)(l), or other equally

standard for managing

the amount, placement, form and timing of the land application of nutrients and soil
amendments." (Emphasis added). In other words, the primary purpose of having NMPs is to

regulate the land application of animaI waste, as opposed to all of the other considerations that
go into the day-to-day operation of a CAFO, including but not limited to the creation of the
animal waste. Thus, authority to create laws relating to the siting of a CAFO have been granted
by the Legislature to the County to be regulated through the LLUPA.
Constitution, Art.XII,

See also Idaho

3 2.
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Thus, section VII(D)(l) of Ordinance #90, which regulates the number of animals
allowed per acre, is clearly within the scope of "siting" powers given to counties through the
LLWA. Counties have an interest in the siting of a CAFO for many reasons, including the
multiple side effects that operating CAFOs naturally bring - including odors from animal waste,
flies, dust, noise, etc. .. .

These concems would support why the County has the authority
w,

'Ip

through the LLWA to regulate the permitted number of animals at any CAFO. Again, this is
statutorily recognized and not preempted. See I.C. § 37-401[(7)](5)(b). See also Af$davit of
Tom Faullmer in Opposition to Plaintiff Motion for Summary Judgment, filed August 18, 2008
("Faullmer Affidavit"), paragraphs 4,5, and 6.
Additionally, NMPs may and often do contemplate disposal of the animal waste off-site
of the CAFO. The Plaintiffs acknowledge this fact in their memorandum (under their Dormant
Commerce Clause analysis) as they assert that animal waste is even transported into other states.
See Plaintiffs' Memora~zdumat 16 and Faulkner Affidavit, paragraph 8. However, under the
Plaintiffs' logic that NMPs fully regulate the animal density of a CAFO, then so long as there
exist either sufficient acres to land-apply, or some other means to otherwise properly dispose of,
the animal waste from a given CAFO, there would be no limits to %hesize and animal density of
that C M O . This aptly denlonstrates that NMPs do not take into consideration all of the aspects
of regulating CAFOs which are contemplated in the siting power of the LLUPA. Common sense
dictates that there are far more concems to the locatibn, operation, and animal density of a given
CAFO than just where or in what form the animal waste is land applied or otherwise disposed of.
To suggest that just because the State regulates the ultimate disposal of animal waste, and
therefore Section VII (D)(l) is preempted, would be letting the tail wag the dog. Section
VII(D)(l) of Ordinance #90 is not fully preempted by the powers given to regulate NMPs.
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Furthermore, sections VII(D)(6) and VII(D)(7) are also not preempted by state law.
VII(D)(G) states, "A new CAFO footprint shall not.be located within one (I) mile of the rim of
either the Snake River Canyon or the Malad River Canyon." Section VII(D)(7) of Ordinance
#90 reads, "A new CAFO footprint shall not be located within two thousand six hundred forty
feet (2,640) [sic] Zone 'A' flood plain as set out on the Federal E ~ e r g e n c yManagement
22 ^1C

Agency's 1985 Flood Insurance Rate Map for Gooding County." Both of these sections also
directly relate to "siting" issues for the County. The County, through these provisions, is
essentially protecting non-CAFO landowners who may be downstream from the effects of
animal waste getting in the water or otherwise subject to other forms of pollution, both of which
are strong considerations in the siting of a CAFO. Insupport of this assertion, see LC.

5

67-

6502(k), which states that one of the purposes of the LLUPA and its provisions is "to avoid
undue watev and air pollution." (Emphasis added). Again, See Faulknev AfJidavit.
This Court concludes. that none of the provisions that the Plaintiffs have identified go
beyond the "siting" power given to counties through the LLUPA, and none of the provisions are
fully preempted by state law through NMPs. Furthermore, this Court determines that there are
no genuine issues of material fact, and as such, this Court grants sknmary judgment in favor of
the County on this issue.
Lastly, as an endnote to this preemption issue, it would seem to this Court that if the
Idaho Legislature really had intended to fully pseekpt the challenged provisions of Ordinance
#90, or like provisions in other county CAFO ordinances in this state, then the Legislature would
have expressly so stated, because all counties in Idaho with CAFO ordinances similar to
Ordinance #90 would be nullified, not just Gooding County's.
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2.
Section VII(D)(l) of Ordinance #90 does not contain any unlawful restraint
on interstate commerce.

In their Memorandum in Support of Plaintiffs' Motion for Summary Judgment, the
Plaintiffs assert that section VII(D)(l) of Ordinance #90 is an unlawful restraint on interstate
commerce. The Plaintiffs reach this conclusion from reading section VII(D)(I) as barring the
i

transportation of animal waste generated in a CAFO located in Gooding-County outside of the
Goading County boundaries. Section VII(D)(l) reads:
The approved maximum density of animals shall not exceed five
(5) animals per tillable, irrigated acre owned by the CAFO
applicant. The land base lo suvvort the animal units is rewired to
be in Goodinn Countywitb the exception of contimous land in an
adjacent county. Aquaculture shall remain at ten (10) animal units
per acre.
I
(Emphasis added). The Plaintiffs essentially read the term "land base, to support
".~.
- the,animaI
~

~

~

units" to require the a ~ ~ i mwaste
al
generated at a CAFO must be land applied to ground in
Gooding County.

In its Response, the County claims that the Plaintiffs have misread,

misinterpreted, andlor misunderstood the language of section VII(D)(l).

See Defendant's

Response, 8. Thus, the issue is essentially one of statutory interpretation as to what "land base"
means as written in section VII(D)(l).

*

As set forth in the recent Idaho Supreme Court case, Ameritel Inns, Inc. v. The Pocatello-

Chubbuclc Auditorium or Community Center District,, -2008 Op. No. 29, the interpretation of a
statute or ordinance is a question of law over which the Court exercises free review. Citing State
v. Yzaguzrre, 144 Idaho 471, 75, 163 P.3d 1183, 1187 (2007). In Amentel the Idaho Supreme
Court stated, "The literal words of the statute provide the best guide to legislative intent, and
therefore, the interpretation of a statute must begin with the literal words of the statute . . .

In

determining the ordinary meaning of a statute 'effect must be given to all the words of the statute
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if possible, so that none will be void, superfluous, or redundant."' Id. (citing State v. Mercer,
143 Idaho 108, 109, 138 P.3d 308,309 (2006)). Finally, "[Tlhe Court must consider all sections
of applicable statutes together to determine the intent of the legislature." Id. (citing Davaz v.
Priest River Glass Co., Inc., 125 Idaho 333, 336, 870 P.2d 1292, 1295 (1994)).
In interpreting section VII(D)(l) of Ordinance #90, it is clear f ~ reading
m
the entire

-.\

--v

section that the term, "land base," has nothing to do with prohibiting the removal from Gooding
County of animal waste generated at a CAFO. This reading is also consistent with the County's
statements and assertions made in their briefing and at oral argument. See also Faulkner
Afldavit. Section VII(D)(l) simply deals

the density of animals per acre -how

many animals are allowed per acte and what land can be used for the calculation. The phrase,
"The land base to support the animal units is required to be in Gooding County with the
exception of contiguous land in an adjacent county," simply means that only the land in Gooding
County or contiguous land in an adjacent county may be used by a CAFO applicant to calculate
-the maximum density of animals allowed on the CAFO located in Gooding County. In other
words, this section bars a CAFO applicant from claiming that he or she owns land in an entirely
separate area of the state and that such other land can be coupled'kith the land site in Gooding
County and the sum of the two can be used in the calculation of the animal density for the CAFO
physically located in Gooding County. This
-

the disposition of

animal waste, and as such, the Plaintiffs' reading Gf Ordinance #90,,is misplaced. In essence,
I

I

there is no bar to the transportation of animal waste out of Gooding County so long as there is a
lawful NMP; therefore, there is no restraint on interstate commerce in section VII(D)(l). As
such, this Court grants summary judgment in favor of the County on this issue.
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3. The sections of Ordinance #YO cited by the Plaintiffs are not arbitrary and
without a rational basis.

The Plaintiffs challenge specific sections of Ordinance #90 claiming that these sections
violate the Plaintiffs' substantive due process rights.' In their memorandum in support of their
motion and in their oral argument, Plaintiffs challenge Section VII(D)(JJ,,$~~C~
reads:
The approved maximum density of animals shall not exceed five
(5) animals per tillable, imgated acre owned by the CAFO
applicant. The land base to support the animal units is required to
be in Gooding County with the exception of contiguous land in an
adjacent county. Aquaculture shall remain at ten (10) animal units
per acre.
The Plaintiffs have challenged this section in four parts: (1). that the section establishes a density
cap of five animals; (2) that the section requires that the land must be "owned" by the CAFO
applicant; (3) that the section requires the land base to support the animal units to be in Gooding
county with the exception of contiguous land in an adjacent county; and (4) that only tillable,
imgated acres are used in the calculation to determine animal densities.
Additionally, as part of their challenge to the establishment of a density cap for a CAFO,
the Plaintiffs also challenge Section VIII(D) of Ordinance #90, whrch reads:
A variance may be sought to the requirements of Ordinance #90 to
increase the animal density to a maximum of seven (7) animals per
irrigated, tillable acre. Consideration will be given to such a
variance if the CAPO operator employs multiple, proven,
environmental technologies or methods to enhance or improve air,
soil, and water quality including but not limited to methane or
anaerobic digesters, berms with growing hedges and trees, etc. If
approved, such a variance may be revoked if the CAFO operator
discontinues the employment of the technology or method upon
which the grant of the variance was based.
I

It is important to note the nature of the Plaintiffs' challenge. The Plaintiffs only make facial
challenges to the ordinance, itself. Thus, the Plaintiffs are not challenging the application of the
ordinance as arbitrary andlor capricious to a particular set of facts under LC. 5 67-6521.
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Thus, as part of their challenge to Section VII(D)(l) in that the section establishes a density cap
for animals at a CAFO, the Plaintiffs have also challenged the variance procedure, which can
allow for an increase in the density cap of animals in Section VIII(D) of Ordinance #90 from five
(5) animals per acre to seven (7) animals per acre
The Plaintiffs challenge these sections of Ordinance #90 by claiming that the Co-unty
'
1

'V

does not have a rational basisZ for these sections in that they are arbitrary and capricious.3 The
County rebuts these challenges by pointing to the preamble of Ordinance #90 and by claiming
that each of the challenged sections "were based on the applicable law, based on public input,
well thought out, and well reasoned.'"
Ordinance #90 states in part:

D4endant's Brief in Oppo.sition, 9. The preamble to

'

WHEREAS, as of December 19, 2006, Gooding County Assessor
records show 115,202.6 irrigated agricultural acres in Gooding
County; . . .
WHEREAS, soil sampling of agricultural fields in Gooding
County in 2006 indicated that 88 per cent of the fields sampled
exceeded the maximum allowable phosphorus levels as set by the
Idaho Department of Agnculture; and, as a result of this soil
sampling, the Idaho Department of Agriculture has voiced
concerns whether required nutrient management plans for C M O S
2

Although there are a number of potential challenges that may fall under the language of a
challenge to an ordinance as not having a "rational basis," (e.g. Simmons v. City of Moscow, 111
Idaho 14 (1986) (challenge to an assessment in the law); Potts Construction Co. v. North
Kootenai Water Dist., 141 Idaho 678 (2005) (fees inust be rationally related to the cost of
enforcing the regulation)) this Court considers the Plaintiffs' challenge to Ordinance #90's
rational basis as a claim that Ordinance #90 is arbitrary and capricious. This Court has
determined this is the challenge because of the language, law and reasoning in Plaintiffs'
memorandum and the Plaintiffs' oral argument.
The Plaintiffs have not challenged Sections VII(D)(6) or VII(D)(7) of Ordinance #90 on the
basis that these sections violate the Plaintiffs' substantive due process rights. The Plaintiffs have
only challenged these sections based on issues of preemption, which was covered supra.
4

It is important to note that the Plaintiffs have not challenged any of the County's assessments or
statements made in the preamble to Ordinance #90. See also Faulkner Affidavit.
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are either not based upon accurate science or not being followed,
or both;
WHEREAS, it appears that animal unit densities of up to ten (10)
per acre has resulted in the over application of animal waste in
existing agricultural land, which indicates there is insufficient
irrigated tillable land available in Gooding County to handle the
animal waste produced by existing CMOS;
WHEREAS, higher animal numbers and continued over
application of animal waste has increased potential to contaminate
both agricultural soil and water resources;
WHEREAS, the Gooding County Planning and Zoning
Commission and the Board of Commissioners have, within the past
year and a half, both received an increased number of complaints
as compared to prior years concerning contaminated weIIs,
obnoxious odors, pests, dust and airborne contaminants from
residents in the County; and
WHEREAS, this Board has determined it will be in the best
interest of the health, safety and general welfare of the citizens of
Gooding County and beneficial to the protection of agricultural
land and water resources lo limit the rapid growth of animal
numbers in Gooding County; and
WHEREAS, this Board has concluded this ordinance will limit the
growth of animal numbers in Gooding County . . .
With this language in the preamble to Ordinance #90, the County asserts that the challenged
a rational
sections were not created arbitrarily and that the challenged sections were ba~ed~upon
basis.
Both the United States and Idaho Constitutions'protect against government deprivation of
7

life, liberty, or property without due process of law. U.S. Const. Amend. XIV,

5

1 and Idaho

Const. Art. 1 5 13. The Idaho Supreme Court has stated that "substantive due process requires
that legislation which deprives a person of life, liberty, or property must have a rational basis.
That is, the statute must bear a reasonable relationship to a permissible legislative objective. The
reason for the deprivation must not be so inadequate that it may be characterized as an arbitrary
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exercise of state police powers." Spencer v. Kootenai County, 145 Idaho 448, 180 P.3d 487 at
494 (2008) (Emphasis added). The Idaho Supreme Court also set forth, "Substantive due
process, as guaranteed by both the United States and Idaho Constitutions, embodies the
requirement that a statute bear a reasonable relationship to a permissible objective." Matter of

McNeely, 119 Idaho 182 at 189, 804 P.2d 91 1 at 918 (1990). (Emphasis added).

.", '"

"Whether or not an ordinance is unreasonable or arbitrary is a question of law." Potts

Construction Co. v. North Kootenai Water Dist., 141 Idaho 678, 682, 116 P.3d 8, 11 (2005)
(citing Sanchez v. City of Caldwell, 135 Idaho at 468, 20 P.3d 1 (2001)). "The burden falls on
the party challenging the validity of a police power to show that it is either in conflict with the
general laws of the state, unreasohable or arbitrary." Id. (Citing Plummer v. City of Fruztland,
139 Idaho 810,813, 87 P.3d 297,300 (2004)). This Court is not concerned "with the wisdom of
the ordinance," but is only concerned "with whether the ordinance, or its application, is
unreasonable, arbitrary, [or] capricious," and "it will not be held to be so where it reflects a

reasonably conceivable, legitimate public purpose." State v. Bowman, 104 Idaho 39, 42, 655
P.2d 933, 936 (1982) (Emphasis added) (Citations omitted). "Every intendment is to be made in
..

favor of the lawfulness of the exercise of municipal power making regulations,to promote the
public health and safety." Sanchez v. City of Caldwell, 135 Idaho 465, 468, 20 P.3d 1, 5 (2001)
(Citing State v. Finney, 65 Idaho 630, 150 P.2d 130 (1944).
i

In Bowman, the Idaho Supreme Court considered an ordinance, which required taverns
where dancing takes place to be licensed, while other bars and taverns with no dancing facilities
need not be licensed. Bowman at 40-41, 655 P.2d at 934-35 (1982). Bowman challenged the
ordinance as being arbitrary, capricious, and without a rational basis. Id. The Idaho Supreme
Court held that the statute was not arbitrary, capricious, or without a rational basis. Id. at 42, 655
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P.2d at 936 (1982). The Court reasoned that "a classification will withstand an equal protection
challenge if there is any conceivable state offacts which support it." Id. at 41, 655 P.2d at 935
(1982) (Emphasis added). Additionally, the Court set forth that "the burden is on the one
attacking the ordinance to negative every conceivable basis which might support it."

Id.

(Emphasis added). The Court reasoned that a bar which provides for .daacing facilities "might
,

%<
'2
,",

very well be expected to draw larger crowds of people. And it might be expected that where
large groups of people are both drinking and dancing, the possibility of incidents requiring a
greater exercise of the city's police power pertinent to health and safety exists." Id. (Emphasis
added). As such, the Court found that Bowman had not negated every,conceivable state of facts
which supported the ordinance; tKerefore, the ordinance was not arbitrary, capricious, or without
a rational basis. Id. at 42, 655 P.2d at 936 (1982).
Similarly, in Sanchez, the Idaho Supreme Court considered an ordinance which provided
that no license issued by the city to sell beer or wine shall be renewed if the applicant "has been
convicted of driving a motor vehicle under the influence of alcohol, drugs or any other
intoxicating substances ... within five (5) years prior to the date of the making of the application
for license." Sanchez at 466,20 P.3d at 2 (2001). Sanchez challenged the ordinance as arbitrary,
capricious, and without a rational basis. Id. The Idaho Supreme Court held that the ordinance
was not arbitrary, capricious, or without a rational basis. Id. at 467-68, 20 P.3d at 3-4 (2001).
The Court reasoned:

;
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A classification will survive a rational basis analysis if the
classification is rationally related to a legitimate governmental
purpose. In such analysis, courts do not judge the wisdom or
fairness of the ordinance being challenged. The classification is
presumed valid, and the person attacking the classification in the
ordinance has the burden to negative every conceivable basis that
might support it. Under the rational basis test, a classification will
withstand equal protection challenge if there is any conceivable
state o f f a c t that will support it.
-%

-,'

"

Id. at 467, 20 P.3d at 3 (2001) (emphasis added). The Court concluded, "The City of Caldwell
could reasonably conclude that a retail seller of alcoholic beverages who had himself recently
been convicted of driving while under the influence of alcohol or drugs would be less likely to
fulfill his obligation of not selling al~oholicbeverages to those who are intoxicated." Id. at 468,
20 P.3d at 4 (2001). As such, theicourt held that the ordinance was not without a rational basis,
as there was a conceivable state of facts that would support the ordinance. Id. Additionally, the
Court further concluded, "It is not the province of courts, except in clear cases, to interfere with
the exercise of power reposed by law in municipal corporations for the protection of local rights
and the health and welfare of the people in the community. The court is not concerned with the
wisdom of the ordinance. That is a matter for the legislative authority. The ordinance will be
upheld unless it is clearly unreasonable and arbitrary." Id. (CitGions omitted). For the same
reasons that the Court found the ordinance was not without a rational basis, it also found that the
ordinance was not unreasonable or arbitrary. Id.

Ordinance #PO'S establishment of a density cap for animals in Section
a.
VII(D)(1) and by variance in Section VIII(D) is not arbitrary and without a rational basis.
The Plaintiffs argue that the establishment of a density cap for animals in Section
VII(D)(l) of Ordinance #90 and by variance in Section VIII(D) of Ordinance #90 is arbitrary and
without a rational basis. The Plaintiffs set forth that to obtain a Siting Permit, a CAFO must
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provide a letter confirming approval of an NMP. See Plaintiffs' Memorandum, 36. Additionally,
part of the NMP analysis is a determination of an appropriate animal density for a given
applicant's CAFO operation. Id. The Plaintiffs allege that Ordinance #90 ignores the scientific
analysis that goes into a NMP's animal density determination when the NMP may allow for
more than five (or seven under the variance) animals per acre, which makes the County's density

..\ *T

cap arbitrary and without a rational basis. Id.
The County points to the preamble of Ordinance #90 to establish the rational basis that
was used to set the density cap for sections VII(D)(l) and the variance for the density cap in
VIII(D). See Defendant's Response, 9.
Upon full review of the rebord, this Court determines that Ordinance #90's establishment
of a density cap for animals is not arbitrary and without a rational basis. Jn viewing the facts in a
light most favorable to the non-moving party, this Court concludes that the preamble of
Ordinance #90 provides a rational basis for the density cap of animals of five (5) animals in
Section VII(D)(I) and the variance that allows up to seven (7) animals in Section VIII(D), and
these sections are not arbitrary. While the preamble does set forth Nutrient Management factors,
such as 88 percent of the fields sampled in Gooding County in 2006 exceeded the maximum
allowable phosphorous levels as set by the Idaho Department of Agriculture and that animal
densities of up to ten (10) animals per acre has resulted in the over application of animal waste
on existing agricultural land and that higher animaf numbers and continued over application of
animal waste has increased potential to contaminate both agricultural soil and water resources,
the County also considered that there have been an increased number of complaints concerning
contaminated wells, obnoxious odors, pests, dust and airborne contaminants. The Preamble
reflects that in response to all of these findings and concerns that the ordinance would limit the
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further growth of animal numbers in Gooding County. All of these provisions in the preamble
specifically go to the rational basis which the County had for setting the density cap and establish
that Ordinance #90 is not wholly arbitrary and without a rational basis. See Faullmer Affidavit,
paragraphs 4, 5, and 6. These provisions clearly provide "conceivable facts" which support the
density cap provided in Sections VII(D)(l) and VIII(D) of Ordinance #90. ,
(1%

"+

The fact that NMPs contain density caps that are different and are set using a different
system or criteria which the Plaintiff would prefer does not supersede the County's rational basis
for enacting Ordinance #90. As set forth supra, NMPs only relate to the land application of
animal waste. See LC.

5 22-4904(1 I),

And, as is obvious from the language of the preamble

and the Faulkner Affidavit, the County was not focused solely on the land application of the
animal waste from CAFOs when creating Ordinance #90. The County clearly and reasonably
considered additional factors, including both potential and historical problems and outcomes
from CAFOs when creating the density cap in Section VII(D)(l) and the variance for the density
cap in Section VIII(D). As such, the Plaintiffs have not negated every conceivable basis for
Section VII(D)(l) and Section VIII(D) of Ordinance #90, and thus these sections are not
arbitrary and without a rational basis as a matter of law.

The Plaintiffs' challenge to Section~VII@)(l)'s requirement that the land
b.
base must be in Gooding County with the exc~ptionof contiguous land in an adjacent
county as being arbitrary and without a ratiodal basis is based on a misreading of the
language of Section VII(D)(I) by the Plaintiffs.
The Plaintiffs contend that Section VII(D)(l), in requiring that the land base to support
the animal units of a CAFO be in Gooding County with the exception of contiguous land in an
adjacent county, is arbitrary and without a rational basis. Again, the Plaintiffs come to this
conclusion by reading the term, "land base," to mean the animal waste generated at a CAFO.
ORDER ON PLAmTIFFS' MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S MOTION TO
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With this reading of "land base," the Plaintiffs come to the conclusion that "this provision will
exacerbate the risk of water resource contamination. . . Keeping all animal waste generated by
Gooding County CAFO's in the County and mandating its direct land application to an
insufficient number of acres is not a rational method of preventing contamination of water
resources." See Plaintiffs ' Memorandum, 34-35.

+
*I\
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As noted supra, the Plaintiffs' interpretation of "land base" under Section VII(D)(l) of
Ordinance #90 is incorrect. The term, "land base," as used in Section VII(D)(l) of Ordinance

#90 is not based upon the disposal of animal waste. Again, Section VII(D)(I) simply deals with
calculating the density of animals per acre - how many animals are allowed,per acre and what
land can be used for the calculatioh. Because the Plaintiffs' argument on this section is based on
an incorrect reading of the language of Section VII(D)(l), the challenge is denied.

c.
Ordinance #90's requirement in Section VII(D)(l) that land used for a
CAFO must be owned by the CAFO applicant is not arbitrary and without a rational basis.
The Plaintiffs argue that the requirement in SectLon VII(D)(l) that the CAFO land used to
determine the animal density must be "owned" by the CAFO applicant is arbitrary and without a
rational basis. In their Memorandum in Support of Plaintiffs' Motion for Summary Judgment,
the Plaintiffs state that Section VII(D)(l) "also provides that animal waste may only be applied
to land owned by CAFO owners and ooerators." See Plaintzffs' Memorandum, 33. In reading
Section VII(D)(l) of Ordinance #90, it is clear that the Plaintiffs' assertion is not a correct
reading. Section VII(D)(l) requires that "the approved maximum density of animals shall not
exceed five (5) animal units per tillable, imgated acre owned by the CAFO applicant."
(Emphasis added). This section clearly does not state that animal waste may only be applied to
land owned by CAFO owners and operators. Instead, the clear meaning of this section is that
ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S MOTION TO
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only land owned by the CAFO applicant may be used in calculating the animal density for the
CAFO; that is, the total number of permitted animals at a particular site is dependant on the
amount of land owned in the County.
At oral argument the Plaintiffs additionally challenged Section VII(D)(I) of Ordinance

#90 in asserting that the requirement that the land used for calculating the mima1 density must be
--,
owned by the CAFO applicant and not simply leased by the CAFO applicant is arbitrary and
AW

without a rational basis. At oral argument, the County responded that the rational basis for this
portion of Section VII(D)(l) was to prevent lessees of land who are operating a CAFO froin
violating their lease and thus being- unable to use the previously leased land in the density
calculation.

i

Upon full review of the record and in viewing the facts most favorably to the non-moving
party, this Court determines that the requirement that land used in the calculation for animal
density at a CAFO must be owned by the CAFO applicant is not arbitrary and without a rational
basis. This Court can readily identify at least two reasons why this requirement has a rational
basis. First, the requirement that the land be owned by the CAFO applicant protects from the
*. .

possibility of the CAFO applicant combining owned land together with leased l y d as a basis for
the calculation of the animal density, which could lead to the animal density being established
and later the leasehold estate of the land ending.

his, the animal density would be established

without further legal right to the land which was usGd for the calculation of the animal density in
the first place. Second, enforcing CAFO permit requirements 1 violations against one holding
only a leasehold interest can become far more problematic to the County. The requirement that
the land used to calculate the density be owned by the applicant prevents unwanted results in a
variety of potential circumstances, including the above two.

Thus, the Plaintiffs have not
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negated every conceivable basis for this portioii of Section VII(D)(l) of Ordinance #90, and thus
the requirement that the land used for calculating animal density must be owned by the CAFO
applicant is not arbitrary and without a rational basis.

d.
The requirement of Section VII(D)(l) of Ordinance #!@ that land must be
tillable and irrigated to be used in the calculation of animal deasiwis not arbitrary-and
without a rational basis.
The Plaintiffs next assert that the requirement in Section VII(D)(l) of Ordinance #90 that
the animal density is calculated only by tillable, irrigated acre is arbitrary and without a rational
basis. The Plaintiffs assert that this section is "not reasonably related to Gooding County's stated
objectives for enacting the Ordinance and are wholly arbitrary." Plaintiffs' Memorandum, 33.
Furthermore, the Plaintiffs state that "the Ordinance is . . . arbitrary in that it does not consider
the total acreage a CAFO ooerator owns, and instead limits the inquiry to 'tillable, irrigated
acre[s]." Id. at 37. At oral argument, the Plaintiffs further argued that this section was arbitrary
and without a rational basis because not all CAFOs directly land apply their animal waste, but in
fact, some CAFOs don't directly land apply their animal waste at all.
The County points to the preamble of Ordinance #90 to estiblish the rational basis which
was used to establish the requirement that only tillable, irrigated land is used to set the density
cap for animals in Sections VII(D)(l) and the variance for the density cap in VIII(D). See
Defendant's Response, 9.
Upon full review of the record and in viewing the facts most favorably to the non-moving
party, this-Court determines that the requirement that land used in the calculation for animal
density at a CAFO must be tillable and irrigated by the CAFO applicant is not arbitrary and
without a rational basis. T h ~ srequirement, in part, protects from over-application of animal
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waste on land, which is a direct concern of the County, as set forth in the Preamble to Ordinance

#90. More importantly, it requires the use of land which can grow crops which will "uptake" or
use some of the animal waste nutrients. Additionally, specific geological features, such as water
courses, fissures in rock, solid rock andlor steep grades, are not conducive to keeping the waste
contained or on the CAFO site andlor are not as likely to properly absorb the waste. This

..,

w

"tillable, imgable" requirement also ensures that acreage consumed by homesteads, ditches,
roads, corrals, millcing barns, feed storage, etc., are not considered in the calculation for the
animal density. Suffice it to say, the ordinance must be read in its entirety and each of these
challenged provisions must be put in-context to the entire ordinance. When examined in such a
fashion, each has a rational basis! Thus, there are "conceivable facts" as to support this portion
of Ordinance #90, and the Plaintiffs have not negated every conceivable basis for this
requirement. In conclusion, the requirement of Section VII(D)(I) of Ordinance #90 that the
density of animals is established only by tillable, imgated acres is not wholly arbitrary and
without a rational basis.

4.

The Plaintiffs are not entitled attorneys' fees and costs incurred in this

action.
In their Motion for Summary Judgment, the Plaintiffs argue for reasonable attorneys' fees
and costs. As the Plaintiffs have not prevailed in this action, this Court will not award attorneys'
fees and costs lo the Plaintiffs.
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5.
The County's Motion to Strike is denied because the County has not satisfied
the requirements of Idaho Rule of Civil Procedure 7(b)(l).
In its Motion to Strike, the County argues that portions of the affidavits that the Plaintiffs
relied on in their Motion for Summary Judgment must be slricken. The County's Motion states
in its entirety:
Comes now, John L. Horgan, Gooding County ~ i x j ~ ~ % e ~ u t ~
Prosecuting Attorney, and hereby moves the Court for an Order
striking all or portions of affidavits filed by Plaintiff in support of
the Motion for Summary Judgment. This motion is made to strike
portions of the affidavits which state legal conclusions (for
example: any statement that Ordinance #90 is arbitrary and
capricious) and which contain speculative statements (for example:
any statement referring to potential technologies or events which
may occur in the future).
See Motion to Strilce Affidavits, 1. The County has not submitted any further briefing in support
of its Motion to Strike.
In their response to the County's Motion to Strike, the Plaintiffs challenged the motion
both procedurally and substantively. See Idaho Dairymen's Association. and the Idaho Cattle
Association's Response to Motion to Strike Affidavits (Response to Motion to Strike). The
Plaintiffs challenge the Motion to Strike procedurally as a violation
.. of Idaho Rule of Civil
Procedure 7(b)(l).
Idaho Rule of Civil Procedure 7(b)(l) statesin relevant part:
An application to the court for an order shall be by motion which,
unless made during a hearing or t d l , shall be made in writing,
shall state with particulan'ty the grounds therefore including the
number of the applicable civil mle, if any, under which it isfiled,
and shall set forth the relief ov order sought.
(Emphasis added). The Idaho Supreme Court has ruled that the requirements of I.R.C.P. 7(b)(l)
are "real and substantial." Patton v. Patton, 88 Idaho 288, 292, 399 P.2d 262, 265 (1965).

In

Patton, the Court stated, "There should be strict compliance with the rules, otherwise they will
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be whittled away and become meaningless and unenforceable." Id. Additionally, the Court
further set forth, "Further, practice demands that the basis of the motion and the relief sought
shall be clearly stated. If this be done to the end that the other party may not assert surprise or
prejudice, the requirement is met. And, where it fails to state with particularity, then it is not in
conformity with the Rules." Id. (citations omitted). The clear ruling from Patton is that a

--,
.*

motion must be made in conformity with I.R.C.P. 7(b)(l) so as to prevent surprise and prejudice
of the other party.

In the present case, the County did not comply with I.R.C.P. 7(b)(l) in making its
Motion to Strike. The County cited no Rule of Civil Procedure whereby it made its motion. Nor
did the County cite any authorit? as to support its assertions. Nor did the County point to
particular statements made in the Plaintiffs' affidavits, so as to specify which statements are in
violation of the law, except for broad statements challenging statements as legal conclusions and
speculative statements. Essentially, the County left it up to the Plaintiffs and this Court to
speculate as to what specific statements were being challenged and under what Rule they were
being challenged. This practice fails to conform with the requirements of I.R.C.P. 7(b)(l) and
thus prejudices the Plaintiffs in making their response. Under the ruling in Pa;ton, this Court
cannot allow this motion to go forward. As such, this Court denies the County's Motion to
Strike Affidavits.
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IX.
CONCLUSION
For the reasons set forth above, the Plaintiffs' Motion for Summary Judgment is denied.
However, Summary Judgment is granted for the County in that none of the provisions of
Ordinance #90 that the Plaintiffs have challenged go beyond the scopesf the "siting" power

*--.
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given in the Local Land Use Planning Act; none of the challenged provisions of Ordinance #90
are fully preempted by State laws relating to Nutrient Management Plans; Section VII(D)(I) of
Ordinance #90 does not contain any unlawful restraint on interstate commerce; and the sections
of Ordinance #90 cited by the Plaintiffs are not arbitrary and without a rational basis.
Additionally, the County's'Motion to Strike is denied.

IT IS SO ORDERED.
Dated:

&

Cqf,

hut?

Signed:
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NOTICE OF ORDERS OR JUDGMENTS
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A N ORDINANCE DEFINING AND ESTABLISHING STANDARDS FOR CONFINED
ANIMAL FEEDING OPERATIONS (CAFOs); PROVIDING A TITLE, PURPOSE,
.*

""
INTERPRETATION, SEVER.AEILI?Y, R E P E ~ E RAND ENACTMENT; PROVIDING
".%.
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I

SlTlNG PERMITS, ALLOWING FOR VARIANCE; DESCRIBING THE PROCEDURE FOR THE
GRANTING OR DENIAL OF SITING PERMITS, REQUIRING OCCUPANCY CERTIFICATES AND
SETTING FORTH THE PROCESS TO OBTAIN OCCUPANCY CERTIFICATES; ESTABLISHING
OPERATING CRITERIA FOR CAFOs; ESTABLISHING REQUIREMENTS FOR DISCONTINUED
CAFOs; PROVIDING FOR APPEAL; PROVIDING FOR ENFORCEMENT; AND PROVIDING A N
EFFECTIVE DATE.

..
WHEREAS the Gooding County Comprehensive Plan, adapted on March 8, 190.9, (page
14) lists as goals "to encourage the retention of productive agricultural land and to promote the
improvement of agricultural lands in the county for increased produciion and conservation, to
protea agriculturai land for the production of food and fiber, and protect the agricultural base as the
primary economic base of the entire county, to proicjd the aquifer by encouraging good waste
management plans, [and] to work with the appropriate state and federal agencies to see that
proper steps are followed to avoid discharge of pollutants;"
WHEAEAS the Gootiine.Couniv Comprehensive Plan [page 13) found thatihere were then
in Gootiing Counry ~pproximareiy76,000 be%?czble. 25,800 sheep snd 63,000 dairy caws, not
lnciuding replacamenrs:

VVHE'iE4S the iaaho Agicquitur;il Siaris~icsServics.esrimated in Mav, 2005, thsr there were
23:.000 ,:artle-sno calves in (3uodina Caunrv, ,vnich .,vas the hignesr numuer of c-,nie 2nd caives in
anv .:zunly in ihe Sta~eor ldano:
iNk!WEAS. as :of Ma" 21. 2007: 5oooing Csunn, ?as. :hrougn the.siting p e m ~process
i
for
;>oe,r;irjons:iC,\F.>5r surnorizo L J ~germit. :=.:33A. ; a total ;nimal iunlrs.

i
3~ n i i n e a,Inimsl F-aing
?n2:. :;:

. SL~:VF-:

scr5s:

WHEREAS, as of D E C ~19,2006,
~ E ~Gooding County Assessor records show 115,202.6
irrigated agricultural acres in Gooding County:
..

WHEREAS ihe Middle Snake Coordinated Water Resource ManagementPlan (page 35),
issued by The ivliddle Snake Regional LNater Resource Commission, of which Gooding County is a
Member Couniy,identifies as an objective (B02) the implementation of "improved irrigation
management and soil feiiiliiy management to reduce movement of biological, chemical and
physical contaminants through the soii profile to surface and sub surface water;" and identified as
one of the strategies(B02.b) to accomplish mis objective the m$c$ng of "animal waste,
agricultural solid waste and chemical fertilizer application with crop usage of nutrients;"
..

WHEREAS Middle Snake Coordinated Waier Resource Management Plan (page 38), with
'specific reference to animal feeding operaiions, identified as Goal B the improvement of "the
quality of.retum flows and groundwater;" identified an objective (B01) the reduction of "nutrients in
runoff and leaching on crop land where livestock waste has been applied;" and identified as some
oithe strategies to accomplish this.objedive the need to "ensure compliance wiih state and federr;l
regulations i n d local guidelines'far livestock operaiions ... [to] include containment of livestoclc
waste and the nutrient management plan which provide provisions for the application and handling
of nutrients[,] encourage tha timely incorporation of iivestock waste to reduce the potentiai of
contaminated ~ n o f f [ , j "and require that "all livestock waste applied to crop land ... be matched to
the nutrient needs of the crop;"

'

WHEREAS soil sampling of agricultural fields in Gooding County in 2006 indicated that 88
per cent of the fields sampled exceeded the maximum allowable phosphorus levels as set by the
idaho Depatiment of Agriculture; and, as a result of this soii sampling, the Idaho D e p a h e n t of
Agriculture has voiced concerns whether required nutrient management plans for CAFOs are
either not based upon accurate science or not being followed, or both;
WHEREAS it appears that animal unit densities of up to ten (10) per acre has resuited in
the over application of animal waste on existing agricultural land, which indicates there is
insufficient irrigated tillable landavailable in Gooding County to handle the animal waste produced
by existing CAFOs;
WHERE4S higher animal numbers and continued over application of animal waste has
increased potential to contaminate both agricultural so11and water resources;
WHEREAS Gooding Couniy and the entirk Magic Valley is still suffering from extreme
drought conditions and calls from Senior Waterpsers have caused litigation and attempts at a
miiigaiion plan anti the future cunailmenr of some water rights is a definite possibility;
'WHEREAS the Gooding Couniy Planning 2nd Zoning Commission and the Board o i
Commissioners have, ~iviihinthe past ;/ear and s naif. both received an increzsed number of
complaints as c3mpares io prror years concsrning contaminated l~ells,obnoxious odors, pesis,
dust and airborne conraminants from residenrs in the Caunry; and
INHE3EAS Chis Eoara has oe?e,minedit xiil be in the i e s r interest or the health, s;iie?? and
Zenerai we!ir;re of the citizens of Gooding Counry and beneiiciai to the prorection of ~ g n ~ i t U r Z 1
lano and \?ia~er
resources io i i m i t~h e rzpid growth oi animal numbers in Goooing Csunv; an0
P 4 H R E \ S this 3ozra has zoncluoed th!s (orainance,.viil iimiirhe.~~rowh
of Snirnai numoers'
n.Gnooing i:.wnrv.

..

NOW, THEREFORE, BE IT ORDAINED BY TEE BOARD OF COUNTY

I.

TITLE, PURPOSE, INTERPRETATION, SEVERABILITY REPWLER AND ENACTMENT.
i

A. This Ordinance is adopted pursuant to authority granied by Tiile 67, Chapter 65 of the
Idaho Code, and Article 12, Seciion 2 of the Idaho Consi$ution, a s amend-ed or
.-.% m
,,
subsequently codified.
.

.

B. The Board of County Commissioners of Gooding County specifically finds that there is a
danger of pollution to the aquifers, watersheds, surface water, ground water, springs
and water courses located in Gooding County by the locating of CAFOs on or near
rivers, flood plains and canyon rims or in other areas where aquifers are subject to
surface use influences..The locating of CAFOs near these areas increases the chances
of poilulion to the waters in Gooding County.

'

-.

C. The Board of County Commissioners of.Gooding County specifically seeks to promote
and proiect the health, safety and the general welfare of the public.
D. The Board of County Commissioners o i Gooding County specifically finds thzt this
ordinance conforms wiih and is in compliance wiih the policies of the Gooding County
Comprehensive Plan.
E. Should any section or provision of this Ordinance be declared by a court of competent
jurisdiction to be unconstituiional or invalid, such decision shall not affect the validity of
the Ordinance a s a whole or any part ihereof other than the p a n so deciared to be
unconsiiiutional or invalid.

F. All prior ordinances peflaining to Confined Anirnai Feeding Operations, or parts oi prior
ordinances pertaining%toConfined Animal Feeding Operations, to the extent they are in
conflict with this Ordinance or inconsistent with the provisions of this Ordinance are
hereby repealed to the exrent necessarj to give this Ordinance full force andeffect.
G. This Ordinance shall become effective from and after the date of its approval and
publication, a s provided by law.

A. ADMINISmATCR: An oificiai, 'having knowiedge in i h e principies and prac:ices of
zoning, ,who is appoinied by the Eoara to saminister and enforce Gooding Counry's land

use piannin~Ordinances.

-

=.

---.
A.F!-=r.,
cu PE3SCN: .* x r s o n or leqai eniiiy owning properr?, or residina within one.
i l ) mite oi an exisring or yoposed CAF.3, or 3 resiaenr or real properry owner of
5ooding Csunrv wno mav b e rn~rerraiiv.a._ifec:eti in :heir heaith. s a i e ~ v$ 2prooeirj
~
righrs
bv ihe CAF.3.
7-

NlMAL TYPES

IFACTOR

DAIRY CATTLE

..

I

I

I

Bull/Holstein Cow 1,400 Pounds 1.4
Bull/Jersey Cow 1,000 Pounds 1 .o
lBull1Heifers 900-1 , I 00 Pounds 1 .O
/ ~ u l l / ~ e i f e700-899
rs
Pounds .
/Buil/Heifers 500-699 Pounds"'
-/0.6

.;

..

i
..

I

BullIHe~iers300-499 Pounds
BuIllHe~fers100-299 Pounds

0.4
0.2

BEEF CArriUBlSON
I
.- /Bull (each)

~teersi~ow
(over
s 1,000 lbs)

1.0

'

I

I

ie~rslCows(600-1,000 lbs)

.8

i"-*

F i v e s (under 600 lbs)

i

1

I

WINE

I

i
Pigs (55 lbs-market)

0.15

(up io 55 lbs)
I'Pigs
Sows (each)

0.05
0.4

,.

:.. Boars (each)

SHEEP

-.

1.0

"

3.5

-.

/(each)

P.15

2

1

HORSES
FISH

(1,000 lbs)
(over 1,000 ibs)
/(1,000 lbs)

1.O
1.5
1.0

8

I

1

I

1

I

/Layers (eachj
I

I

I

jBroiiers (eacn)

/0.0033

i(100 poundsj

ii3. I

D.0033

. I.

:F*2RS P C ! E S NOT
iSPE;'iF]C>.Ll
IGENTIFiE3

!

1

i

.

I

j

1
1
i

!I

3. .APPLCANT- .A oerson or legai eniiiv seek~nc~.zo.~rovals
oraermirs p u ~ u a n i . f oChis
lrdinance havinq. an awnersnio inreresr in reai ?rooep;, ~ i 3.
. na~uresuiiicienrio
3 e r e m i m iheuse-ra:wnlc~-ithe.real?rooe.rty ',v~iibewr 2s ~ro~.osiia:irrihez~s!icarions

tor ';p~rovais~r.?erm~rs.

E. BEST MANAGEMENT. PWCTICES' (BMPs): A s per ldaho Code

25-3803(4) "Bes:
Management Practices" means practices, t ~ c h n i q u e s or measures which are
determined by the Idaho D e p a m e n t oi P.gricuIt~ir&(ISDA) to be a .cost-sfiestive and
pradiczble means of managing odors generated on an agricultural operition to a [eve!
associated wiih accept€.: agricultur~lbractices.

F. BOARD:

Goading CouniyBoard of Commissioners.

.-

-..<'"
C. CAFO (CONFINED ANIMP.1 FEEDING OPERATION):
1. An operation where the following conditions exist:,
a) Animals have been, are, or will be stabled, confined, fed ormaintained for six (6)
months of any calendar year; and,
';
b) Crops, vegetation, forage growih or post-harvest residues are not sustained in
the normal growing season over at least a 25%..portion of any o f t h e corral or,.
other confineme~iarea, and,
c) Any combinatiori of animalunits, which totaling 70 animal units o r more; o r ?
d) Any operation wiih a milk shipping permit; o r
e) Any operatiom with a iiquid waste management system.
.

2 For purposes of this definition, two or more CAFOs under.cqmrnon ownership a r e
considered to be a single CAFO ifthey adjoin,each other o r if they share a common
area or sysiem for the management of waste. Utilizzrion af a community (more than

one operator involved) or commercial waste management system shall not b e
considered to b e sharing.a common waste management system.

W. CAFO FOOTPRINT: Tne designated real property within w h i c h ~ c o r ~ lbarns,
s,
o r other
improvements, f e d storage areas, animal feeding areas, waste storage areas including
lagoons and any area thzt requires runoff containment, (excluding farm ground)' a r e
located.
..

,

..

I.

CAFO.SITE ADVISORY E 4 M ("Team!!): A team' comprised of representatives from
the ldaho State Department of Agricdture (ISDA),Idaho Division a i Environmentai
Quality (IDEQ), idaho Depanment a i Waier Resources (IDWE), and an ex oificio
designee of Goading Cbunty.

J.

CANYON RIM!s): The Snake River or M ~ l a dRiver canyon rim($ where f h e siope
exceeds 3046 for a slope disfance oi-25' b r more. The locziion of t h e rim shall b e
ierermined before any excsvaiion or grading preparaiory to deve!opmenr occars. In
.... ...
s o m e areas, ihere is more fhan one rim.
LZIu~nation
For Cl;irakfing 3 o p e
i

..

K. COMiVIISSION: The Zoning, Planning and Zoning, Joint Zoning, or Joint Flznning and
Zoning Commission appointed by th.e Board.

L. COMPGSTNG: 6ioiogic.d decomposition of organic matter. It is accsmplished in such.
a way to promote aerohic degradation. The process inhibiis pathogens, viabie weed
s e e d s and odors.

..

. ....

M. CORRAL: An enclosed area in which animals are housed a n d fed withoutthe presence
of crops, forage growth, and other vegeiaiion, which are.'noi sustained in the norrnai
growing season.

.

. -5 --i

..

N. R U S H SYSTEM: Any system utilizing hydraulic flow to remove wasie from animai
housing and feeding areas, not including milking parlor or wash pens.
.

.

0 . MISTING CAFO: A CAFO built and in operation'ind
permitted under prior .,
ordinancss or built and-in operation' a s of February 10,.1997, the effed~ved a t e of CAFC!
Ordinance No. 62. .-UI

P. INCORPORATE?: Tilled into soil according to acceptable.agricuitLira1practices a s .,
defined by the curreni National Resources Conservation Service (NRCS) Conservation
Pracfics Standard. Code 500.
.
,

Q. MCL: Maximum Contaminant Level in the Idaho Department uf Health and Welfare's
W d e r Qualiiy Standards and Wastewater Treatment Requirements.
R. MEMOFi?NDUM O F UNDFiSTANDINC-: Memorandum a i Understanding between
Gaoding County and the CAFO Site Advisory Team relative to CAFO sitings is an
A g r ~ m e n wherein
t
Goodlng County will.provide the-Team wi~hcertain informztion s e t
forth in the applicauon,in Article Vl: 0 Siiing Advisory Team Information.
S. NUITIENT MANAGZMENT PLAN: Managemeni plan prepared by a state certified
nutrient management planner in accordance with WRCS Standard 590 a s required by
the Idaho State Department oi Agriculture.
.

RESIDENCE: Any struciure primariiy used a s a dwelling forhuman beings and which
meets ali appliczhle state and local requirements for such use.

U. WASTE: Waste is:
. Liquid Waste: \A/aste i ~ a t e and
r other 'Nasie material in ifquid form, including liquid
manure, whicn is senerared from the operation oi the CAFG. Forpurposes of ihis
Oidinancs, "iiauid" snali mean havino rnoisiure cmtenr oi-90% or greater.
2. Solid Wzsre: Hnimai wasre maienai in solid form, inc!udinq manure, t~vhic9is
2ene:atej iiom the operzrion of i h e CAI%.
!/.

The grocsss. area, zndlor mec3anism enploveti.
krrhe rerenrion, sxoraoe :o3mposiing3rrresimem7iwasre
' N P S Z idANPGZ3E:~lTS'/S='n:

..

Ill.

M I S T I N G CAFOS:
.

.

A. Existing CAFOs shall be allowed to continue io operate in accordance with the siting
permit issued under prior ordinances; or if no permii has been issued, as registered as
defined by OrdinanceNo. 62; or if not registered, as built and in operation as of
February lo,, 1997, or if not registered and not previously having met the definiiion of a
CAFO under prior ordinances, as buiit and in operation as oithe effective date of this
ordinance; and shall be considered grandfathered to that extent only.
",< *4
8. Except as grandfathered in accordance wiih Section A above, existing CAFOs are nqt
relieved of any obligations or penalties for non-compiiance with the provisions of this
Ordinance, or the provisions of prior CAFO ordinances still in effect.
C.'.The owner of any CAFO operating in Gooding county without a siting permit having
been issued or without registration zs provided by Ordinance No. 62, shall apply to the
administrator for a sitinppermii within 90 days of the adoption of this ordinance. The
informaiion submitted on the application shali include that whibh existed'on February
la, 1997, the effective date of CAFO Ordinance No. 62, and ihat which exists at the
time of the appiicatibn.
D. The owner of a.CAFO appiying for a siting permit in accordance with Sedion C above,
o r any existing CAFO enlarging, replacing, remodeling, modifying or adding corrals,
feed storage areas, animal feeding areas, barns or other facilities or improvements,
within the CAFO footprint, but not increasing animal units or changing the size or
iocaiion of the waste management system, shall be required i o file an Application far
Existing CAFO Siting Permit or Modification form, as set forth below, with the
Administrator. A fee shall be submitted as set by resolution by the Board of County
Commissioners of Gooding County. If the facilities or improvements meet the setback
requirements of the ordinance in effed at the date of issuance of the-permit holder's
original permit or registration, the Administrator shall issue a permit to construct, replace
or remodel the fscllities.

.;

APPLICATION FOR MISTING CAFO SITING PERMIT OR MODIFICATION:
1. Name, address, telephone number of appiicant and CAFO facility location.
2. Legal description of CAFO real property and legal owner of real proper&.
3. Total number of acres on the CAFO. '
4.' Existing use of land.
5. Proposed modification:
Is ihe proposed modification ;~ithinthe CAFO footprint?
6. Zoning Cisrricr.
-. Complete the attacZed Animal IJnii WorKsheet.
3. Is this (3AF;? iooiprinr locateo within 2,360 ieei of a parcel o i property in a
iransiiional zone. residential zone or an existing plarted subdivision'?
9 Does the modiiicaiion inee?ail sexbacit requirements'?
-0. .? viciniiy map oj.3 radius of one miie from theCAF33, one inch eauais six iunareos i x y 1660) feer or ?i@r (8) incnes q u a l s one ( I ) miie drawn to scaie snowing :he
;o~lowing:
3 . s n a use.
'5. Suriacz 1,varer. ,murse%
-.. :.,~/e,is.si"kno1e.l ,,vasre-;ve!is 3i.;eoo;d:;~i1'h iciano !Z.~oamnenr3f !Narer
-,esources ga!or.igcai irriqariorrajsinc:s: o r ~ ~ i ' , v n i c n . I h e ~ ~ p i i c zaware:
n~is

-

d. Designateloutline the area i ~ h e r e
the CAFO, as defined in this ordinance, is or
wiil be located.
11. A site plan of the CAFO, of a minimum legible size drawn to a scaie of 1 in&= 100
feet, or as approved by the Adminisirator in writing, showing the following:
a. Topography at inteivals of twenty (20) feet.
b. Dimensions, size, location, use and setbacks of existing and proposed facilities
and improvements on the CAFO, i i any, including;
i. bams
ii. Feed storage areas
.+
iii. -Animal confinement and feeding areas (cijh83)
..
iv. Waste storage areas -liquid, solid and compost areas
v. Wells
c. Springs and surface water courses.
d. Traffic access: ingress, egress, and road widths to conform to lnternationai Fire
Code for emergency accsss.
e. Public thorouqtifares.
f. iighting.
il
12. Attach a written description i f the waste manaqerient shtem, includinq a Site
Limitations Rating criteria (Exhibit A) for land where the-waste is stored andlor
applied:
13. Letter from any affected canal company stating whether CAFO or proposed'
modification meets the canal company requirements.
13. Letter from IDWR relative to water right permit or license from the State of Idaho.
CAFO operator shail sho,w evidence that water permit is adequate for the operation.
15. A letter of compliance from ISDA, or the applicable state agency, that the CAFO has
an approved Nutrient Management Plan, if required, and whether the CAFO is
operating in compliance with the appraved Nu~rientManagement Plan.
16.A letter of approvai of the new design shail be submittedby the appropriate state
..
agency with the application.
'

::

':

E. Existing CAFOs shaknot increase in total animal units above those animal units
authorized by existing permit, registration, or as otKewise established in accordance
with Section A of this Articie Ill, without first conforming to the requirements of this
ordinance iorthe expansion portion and obtaining a New Siting Permit.
F. Submission of the application shall constitute permission from the applicant for the
Administrator or designee to inspectihe site for the proposed CAFO or expansion and
request from the appiicant veriiiable~ecords,relative to [he existing CAFO for the
purpose oi investigating wnether the'appiication meets the critefia set ionh in this
ordinance for approvai. Fsiiure to provide requested informarion shall resuit in an
=rlon.
incmpiete appiic-"

G.Tile owner of a CAF'S snali norify the Counry within ihiny (20)days of ceasing or
suspending ooerarions oiihe CAFi). Fziiure io do so wiil render The CAFO in ,./ioiation
ano subjec: :o enforcement acrion. If the 2AFG is vacant for a period of one :year, the
!Counry rnav reauestthar ihe owner iectare-his inrenrlons \Niih respec: io the conrinuea
non-ilse of the C,?FC in '~riring'~ilhiniwenTpight (28) days a t the reauesr. if the owner
t i e m yo mnrinue rhe non-use. ;?esnail be requirea io ioilow ?heprocess outiinea in
ldaho Oade $67-;j529..:; :.XF.?.snail !ose!is siting psrmii and.ar;inaiather righrs ii3-E
.joer~;rionis ~vacanrfor reg ,;0)
years or sooner ii.th~-?~wner%iis
to carnplv : ~ i r h:he:
jrovisions ourlineo. in iaano ~.;;oeii-i5Z3:

H. If a CAFO permitted under a prior ordinance has not commenced construction of the
approved iaciiities and improvements within the footprint within a period of one (1)' year
from the approval of the siiing permit, the Planning and Zoning Administrator ma\/
request that the owner declare his intentions regarding construction of the facilities and
improvements in writing within 28 days of the request. If the owner elects to continue
the non-use, he shali be required to follow the process outlined in Idaho Code 5676538. A CAFO shali lose its siiing permit and grandfather ~ightsif construction is not
commenced within [en (10) years from issuance of the.pemit or sooner if the owner
fails to comply with the provisions outlined in Idaho Code 567-6538.
I.

Existing CAFOs shall be transferable, provided, the new owner files a transfer
statement f o m with the Administrator within sixty (60) days from the date of the
purchase of the CAFO. The new owner must sign a transfer statement form, stating that
a Nutrient Management Plan is in place. The transfer statement form shall include the
date of the transfer and.the names and mailing addresses of both the transferor and
'transferee.
,. ,

Prior to commencing construction of any facilities or improvements, a siting permit shall be
obtained pursuant to this brdinance:
A. To operate a new CAFO;

8. To increase the animal units of an existing CAFC) over those animal units authorized
by existing permit, registration, or as otherwise esiablisheti in accordance with
Sedion A of Article Ill above;
C. To eniarge or change the location of the footpnnt of an existing CAFO; or

D. To enlarge the capacity or change the location of the waste management system of
an existing CAFO.
V.

FiPPLiCATlON FOR SITING PERMIT Each application ior a siting permit shall be
submitted an a form obtained from the administrator and contain the following:
A. Name, address, anti telephone numbeiof applicant and CAFO location

E . iagal descripiion of C>,FC propen]/, anti iegal owner of real properry.

C..Existing use ~i
ail reai properry ,.~nichis pan ~f :he CAFG. This informarion shail
inc!ude business records subsianriaring !he type and number of animal units ~ ~ ~ e n i l y
stabled, criniined, fed, or majnralned on ihe property, li anv.

following:
1. Land use.
2. Surface water courses.
3. Wells, sinkholes or waste wells of r ~ c o r dwith ldaho Department of Water
Resources and/or local irrigation districts, or of which the applicant is aware.
4. Designaieioutline the area where the CAFO footprint, as defined in this ordinance, is
or will be located.

G. A site plan, of a minimum legible size drawn to a scale of4 inch = 100 feet,.or as
approved by the Administrator in Writing, showing the~f~l'lfiwing:
..
1. Topography at intervals of twenty (20) feet.
2. Dimensions, size, location and use-of all proposed and existing facilities and
improvements on the CAFO, if any, including setbacks, of the foilowing:
:'
a. Barns.
b. Feed storage areas.
c. Animal confinement and feeding areas (corrals).
\\
d. ~ i q u i dand solid waste storage and composting areas.
e. Wells.
3. Springs and surface water courses..
I .
d. Traffic access: ingress, egress, and road widths to conform to Uniform Fire Code
(20' minimum) for'emergency access to ihe CAFO and within the footprint.
5. Public thoroughiares.
6. Lighting.
7. Designateioutline the area where the CAFO footprint, as defined in this ordinance, is
or will be located.
H. A written description of the waste management system.
I. Site Limitations Rating Criteria (See Exhibit A) for all land, including the CAFO footprint,
under direct control of the CAFO.

J. A wriiten strategy to mitigate odor, or an odor management plan developed and
accordance with the ldaho Agnc~iitureOdor Management Act, if required.

K. A wriffen strategy or plan to mitigate dust and pests, inc!uding but not limited to flies,
rodents, birds, etc.
L. Lerter from any affeCed canal company stating wheiherthe proposed CAFO meets the
canal company requiremenrs.
M. Lztter irom ICWR re!ative io w t e r right prmit, obtained or applied for, or license irom
;he State of ldaho. CAFO operaror shall show evidence ihar the water permit is
zdeauate for the operation.
N. Letter from Iocai fire protecion aisrric; staring '~hetherihe roaas on ihe Ciie ?!an aria.
:he vicinity counry roaas are adequate foriire proiec:ion vehicies.

'3. Certerfrom local hignwav ciisn-ic: a ~ ~ r o v i n
inoress
g
and egress poinrs. on iheSiie ?'an
ma sranng nether x u n r y roaas areatieouare to servic=.ihe.propOSea n ~ e f n i r o n

..

.

Q. Siting Advisory Team Information: Information shali be submitted in accordance with
IDAPA 02.04.1 8 - Rules Governing CAFO Site Advisory Team, as it now exists or'as it
may hereafter be amended.

R. A description of any proposed phasing of the construction of the faciiities or
improvements. (Each phase musi be capable of standing alone.)
.A

S. A fee shall be subniited with the application as set by7e301utionof the Board of County
Commissioners of Gooding County.

VI.

PROCESS O F APPLICATION AND NOTICE OF HECARING:
A. "pplication Review: The Administrator shali review the appiication for completeness
..
..
within 10 business days..
1. Upon.,detemining.that the application is complete, the Administrator
shall submit the
'
,.
applicaiion to the CAFO Site Advisory Team for review.
2. Upon determining the applicanon is not complete, the Administrator shall provide
written notice df ihe deficiencies .to the applicant. The Administrator may request
additional information if deemed necessary to process the application. The
application will not be considered complete until the deficiencies or additional
information as ideniled by the Administrator are corrected. If the deficiencies are
not correcied within 180 days, the application shall be deemed denied and no
further action taken by the Administrator.

8. Once the CAFO application is c3mpiete and submihed to ihe CAFO Site Advisory
Team, the Team (or its designee@))shall conduct an.on-siie evaluation.
1. Uniess specifically waived in writing,, the applicant and/or owners and Administrator
(or designee) shall always be present during evaluations of the Team. If the
Administrator is unable to participate, ihen an altern~itecounty official shail be
-..
appointed.
2. The Suitabiiity Determination shall be signed by the Team menibers or their
designees and prepared in accordance with the most current IDAPA rules governing
CAFO Sire Advisory Teams.

C. OTHER AGENCIES: The ~dminisirator'rnayinvite other agencies, inc!udin~,but not
iimiied to representatives of Idaho Uniyersiiies, U.S. Environmental P:otec?ion Agenc.y,
1J.S. Natural Resources Consetvation Service, U.S. Geological Survey, etc. i o re~iiew
the cornpiered application and/or the proposed siie and make comments and
recxnrnenaaiions to the Commission.
.

~uhmissionof :he aaplicaiion shail consiiiute permission from the applicanr forthe
.+drn~nisIratoror designee to inspectihe siie for the proposed CAFO or 2xoanslon and
isquesiirom the aapiicani Verifiatlie rec3rds. :e!aiive to the exisiing iCAFC for -he
7uraose oi invesiigaiiny?'vnerher :he sppiicaiion meersihe-crireria se??orrh in ihis
xainaoce ior approval. Fa~iurei o provioe ieouesreo iniormsrion'snail resuit in 2 n
incamplere applic~~ion.

- .:earins
.
=.
-."

and iJoricn: ; i i e ,Aam~nisiraior~snaii
submitih.r r ~ m ~ l e r apwiicaiion
eo
;no
Cererminarron'ro rhPl;rnmlssjon iorcnepunllc neannq. . l l . ! ~ 3 S i '
-.,.
: i ~ n n , ~~ :a~v ~
) p n o r iheilearing,
:o
noric?orthe-rime snd-piaczano.~:sumrna~
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A.

proposed CAFO application shall be published in the ofiicial newspaper of the county.
Notice may also be made available io other newspapers, radio and television stations
serving Gooding County. Fifteen (1 5)days prior notice shall also be provided by f i s t
class mail to p r o p e q owners within one (I)
mile of the CAFO and any other affected
person that has made written request to the Administrator for notice.
I .

CRITERJA FOR APPROVAL: Prior to approval of a siting permit, the Commission must find
ihzi the new CAFO meets all requirements of this ordinance including the following:
.
u

-

A. General requirements:
1. N e j CP,FOs
~
orexpansion of animal units over those animal units authorized by
existing permit, registration, or as otherwise established in accordance with Seciion
A of Article Ill above will only be allowed in agricultural zoning districts with the
exception of aquaculture CAFOs which will b e allowed in all zones except
residential zones.
2. The CAFO applicant must comply with and not be in.violation of any federal, state or
county law or reguiation or the requirements of an affected canal company, local fire
a ion or
protection district or local highway district which directly applies to the loc-t'
operation of a ,CAFO. Violations which occurred prior to the application may be
considered relevant by the Commission as evidence of continued non-compliance.
3. The operator must not have begun construction of new facilities and improvements
for, or commenced operations as, a CAFO upon the land to be used as a CAFO,
other than as previously authorized by prior permit. A violation of this requirement is
subject to enforcement pursuant to Article XIV: Enforcement.
b.,

W
!.

B. Waste management:
1. If required by a State of Idaho agency having jurisdiction, a CAFO shall follow and
be in compliance with a current nutrient management plan which has been
approved by said agency.
2. The waste management system shall not be located o r operated closer than one
thousand three hondred twenty (1,320) feet fr0m.a residence owned by someone
other than the applicant. A new residence located in an- agricultural zone shall noi
be built within one thousand three hundred twenty (1,321)) feet of a waste
management system. The liquid waste management system shall not be located
andlor operated c!oser than three hundred (300) feet from property lines and rightof-ways. Solid wasie management system shall not be located closer than two
hundred (200) feet from the rightlof-ways and one hundred fifty (150) feet from
property lines. For the purpose of distribution or application o i waste, the setbacks
contained above in this paragribh VII a: 2 shall not apply. Storage of waste or
compost shall not be allowed in any zone other than an agricultural zoning distric.
2. The wasre management system shall not be located andlor operared closer Than
five hundred (500) feet from a domesric well not owned by ihe CAFO. A domestic
well for a new residence. wnich doesn't belong to the CAFO, must men?the five
hundred i520) fee? setbaclc from CAFO :vasie managemenr sysrem.
I har a CAP3 shall have the lowest snvironmenial risk rating by the CAFO Site
2.
Aovisory Team. If a CA,F;3 receives oiher than the lowest environmenrai risk raring,
:he :3ammission may cansider ,ourin: !he a ~ p r o v aprocess
l
aierter from NRCS or
;amoarabje Zgency or firm snowing :;vnether and how !he risk caring may b e
zna appiicanr's sbiiiiv ro so iniiiaare.
- mirigareci
-..
J. ::ire ~irnirarionsXzring '3:ireria. 2s serforrh in Exnibit.". shall begrovioeci 'TOT all iana
viihin rhe-i:;?F,Z. ?]ere-snall be no rarinq: nrve?, ~evereor~i;eJerFt!n
znv r3i.ih~-

factors. if either severe or very severe ratings appear, the appiicant may provide, for
consideration by the Commission during the approval process, a letter or document
from NRCS and/or comparable agency or firm explaining whether and how the v e v
ssvere or severe ratings may be mitigated and applicant's ability to so mitigate.
6. A new or expanding CAFO siting permit will require applicant to provide a letter
confirming approval of a Nutrient Management Plan prepared in accosdance with
the requirements of the appropriate state agency, if a Nutrient ~ a n a g e m e n Plan
t
is
required by a state or federal agency. An applicant sgeking expansion of a C A F o
shall also provide written verification from the appyopflate state or federal agency
that applicant is currently operating in compliance wiih the approved Nutrient
Management Plan, if a Nutrient Management Plan is required. An applicant seeking
a new CP,FO siting permit must provide written verification that he can operate in
compliance with the approved Nutrient Management Plan, ii a b6utrient.Management
:
Plan is required.
7. In accordance with ldaho Code 25-3805 - Design and Consiru.ction, all new or.
modified liquid waste-sysiems shall be designed by licensed professioniil engineers
and constructed in accordance wiih standards and specifications either a p p r o v d by
the ldaho Department of Agriculture (ISDA) or in accordance wiih any existing
relevant memorAndums of understanding with the department of environmental.
quality. Ail persons shall submit plans and specifications for new or modified liquid
waste systems to the director of ISDA, for approval. A person shall not begin
construction o i a liquid waste system prior to approval of plans and specifications by
ISDA. (ldaho Code 25-3805)
a. FIush systems not utilizing biological, chemical or other odor reducing
iechnologies are not ailowed.
b. Flush systems utiiizing fresh water, aerobic basins, sequencing batch readors,
anaerobic digestion, or other odor reducing technologies will be ailowed
(aquaculture is exempt).
8. Aquaculture CAFOs are exempt from the waste management setbacks except for
the storage of solid waste on land.
...

C. Water quality: All CAFO applicants must demonstrate that:
1. The CAFO wiii be in compliance wiih the Clean Water Act and any relevantfederai
or state reguiation implementing the Clean Water Act in ldaho.
2. There wiil not be discharge of poliutants into surface or ground water except as
permitted by the appropriate state and/or federal agency with jurisdiction. A copy of
any permit from any agency reiative io discharge of poiiutanis must be filed wiih
the Sitin9 Permit file of the applican$
3. The CAFO owns adequate potable ' ~ a t e rights
r
io operaie. This must be evidencsd
bv a permit or license irom the ldaho Dapamnent of 'Naier Resourcss, or that :he
CAFQ is in the process of obtaining the permit or license from the Stare of Idaho, in
: ~ h i c hcase issuance oi -ihe siiing pennii,~iilbe contingen~uponobtaining the
aporopriare perrnii or liccnse. ! h e Atim~nisrrator:viii not issue a CAFQ occupanc:i
perrnii ~ ~ i t h owrirten
ur
proof of an spproveti water right. ?r zomplereti iransfer from
the IDWE.

!3. =rowern, rignts:
..
?e soproveo :naximum oensirv gr anima~s:hall noi-?xc~?s3five-(,Cjanimal units 3er
rillanie: Irrigarea. ac:e,,wnea 3v the C A F 3 zopiicanr. i ne iana'ti;is*to 5upnnrr:he
znlmal ,inits. is reaiiireo to. be in Gooainq qZ~unr!~
' ~ i r h:heexceotion'oi-r,3nrigUouS
.analin zn za/acenr~;jun~., ~ . a u a ~ d ~ i u r e s;ernairrar;en
nall
i"0) animai !inits ;Sf

-

-

acre.
feet
Corrais shail b e located at least o n e thousand three hundred h e n r y (1,320)
from t h e nearest corner of any.residence not belonging to the owner of t h e C A F o .
Residences shall be constructed at least o n e thousand three hundred h e n @
(1,320)
feet away from existing corrals not belonging to the owner constructing the
residence. Corrais shail have a o n e hundred (100)foot setback from a piibiic right..
of-way and propeliy lines.
Ail feed storage a r e a s shail have a seventy-five (75) foot setback from a public rightof-way and three hundred (300)feet from a n existing,residence not owned by owner
of the CAFO. Provided, however, that siiage, hayiage, potatoes or any other f e e d
product resulting from the ensiiage process which is stored in the open air shail b e
located a t least seven hundred (TOO)feet from any existing residence not belonging
to the owner of the CAFO. Residences shail b e constructed at least s e v e n hundred
(700)feet from any existing feed storage a r e a s of ihis type not belonging t o t h e
owner constructing the residence.
..
Lights from CAFOs shail b e placed and shielded to prevent the light source from
becoming a nuisance or hazard o'utside the property lines of the CAFO.
.,.
T h e CAFO footprint shall not b e located within three t h o ~ s a n dnine hundred sixiy
(3,960)
feet'of a transitionai zone, residentiai z o n e or an existing platted subdivision
with improverhents constructed a s of i h e effective date of this ordinance. Residentiai
subdivisions proposed after t h e effective d a t e of this ordinance.shail be located no
c!oser than ihren thousand nine hundred sixty (3,960)
feet to any existing CAFO
footprini.
A new CAFO footprint shail not b e iocaied '~ithinone (1) mile of the rim of either the
S n a k e River Canyon o r the Malad River Canyon.
A new CAFO footprint shall not b e located within two thousand six hundred forty feet
(2,640)
Zone "A" flood plain as s e t out on the .Federal Emergency Management
Agency's 1985 Flood Insurance Rate Map for Gooding Couniy.
A CAFO in e x c e s s of one thousand (1,000)
animal uniis shail have a n incremental
increase to t h e setbackscontained herein, except there shail not b e incrementai
increase to t h e setback from a pubiic right of way or to the setbacks from t h e canyon
rims. There shaii' be a o n e percent (1%) increase per o n e hundred (100)animal
uniis, to a maximum of o n e hundred percent (100%) increase to the setback
distance.
Dead animals awaiting disposal must be shielded from pubiic view and disposed of
within 72 hours per IDAPA 02-04-17-030.
E. EXC5PTIONS T O SETBACK RE+2UIREMENTS.

The setbacks contained in ihis Afticie Vll. Criteria for Approval, Sections 9 and D do
nor apply if t h e affected properiv owner executes a b~rittenwaiver ' ~ i i h l h eCAFO
owner, under terms and conditions ihat t h e parries may negotiate. The wriiten
waiver musi legaily describe both the CAFO properry and the affected properry and
59 in recordable -:om ',when iniiiaily suhrniiteo lo t h e .ldrninisrr~tor;and musi b e
r e c x d e d if t h e applicarion is approved. T h e recorded waiver snail preciude
3niorcernenr of the serbacj: ciisiances nescnbea therein. .4 change in ownership of
t h e affec:ed propem or :he G F ; j snail not aifec: the validity oi ? h e waiver.
2 lauacaiiure 17AF3;isare exempt from ihe serbacks c3nrained in Amc:e :ill. C3:irerla.
for ,Aoprovai. S e s i o n 0.
2. Serbac%s conrainec! in ,\nic:e :/I1 !);irer~a,for ;iuproval. Sec5on i: shall n o r ZDOIV :g
:he c3nsiruc:ion G? anv resioencz ;nolor resioenrial su~,uivisionslocated in anv
:iansirional x n e s thar ;re-esran~isned a s oi-ihe.?&cive-aaieoiihis i>nilnanc*
i.

F. POULTRY OR SWINE CAFO: If reouired by state law or regulation, a poultry or swine
CAFO shall also obtain site approval from the Idaho Oep&ment of Environrnentai
Qualiiy or other appropriate staie agency having jurisdiction.
Vlll.

VARIANCE:
A. A variance is a modification of the requirements of the ordinance and may be sought by
making a written request for a variance at the time of the sing of the applicaiion for the
siting permit.
-,
,,w
8. A variance shall not b e considered a right or specis1 priviiege but shall b e granted to an
applicant only upon h i s showing ihat the variance is not in conflict with the public
interest and will not cause an adverse impact to the neighboring property owners.
I

.

C. A variance may b e granted to the setbacks contained in this ordinance.only upon a
showing of undue hardship because of the characferisiics of the site.

0.A variance may be sought to the requirements of the ordinance to increase the animal
densiiy to a maximum of s&en (7) animal units per irrigated tillable acre. cons id era ti^^ ..
wiil be given to such a varianct if the CAFO operator employs multiple, proven,
environmental technologies or methods to enhance or improve air, soii, and water
quality inc!uding but not iirnjied to methane or anaerobic digesters, berms with growing .
hedoes and trees, etc. If approved, such variance may be revoked if the CAFO opefrator
discontinues the employment of the technology or method upon which t h e grant of the
variance was based.
G . Prior to granting a vsriance notice an opporiunity to be heard shall be provided to

properiy owners within one mile of the parcel under consideration and to those affected
persons who have previously requesteda notice. The procedure considering a variance
shall follow the provisions as set out in the Gooding County Zoning Ordinance for
.".
variances.

IX.

GRANT OR DENIAL OF SITING PERMIT: The Cornmission shall speciiy:
A. The standards used

in evaluating the application;

8. The reasons for approval or deniai; and
C. The actions, if zny, ihat the applicant could take to obiain a perrnii.
7
ii.
if c3nstrubion is not zommenc~dwithin one j l ) year 3f issuance of t h e New or
Exwanaino i3AF3 Siiing ?omit. ihe Applicant snall zppear beiore the Commission to

s n o w documenrarion af measurable progress :owaro a cornpiered pro/ec:. Tiie Applicanr
shall reaopesr on a yiear~ybasis thereaiter io snow c a u s e whv -he New or 5 ~ c ; i n a i n ~
.,fiF" has nor been cr?rnpierecl. If the CAFG is nor.; :,vorxing CAP2 w~ihinfive years of
i h e CAF.3 pemii Seing issued, the Comrn~ssionshall ;evoke.ihe permit ii it finas ihar
i h e c3nsrrucxion of iheir;ciiities and improvements has nor progressed. to a n exrenrthar
re?lec:srhe (2ng:nal imenroiihe pemnt:
I-

1

.

substantially change the approved footprint, must be submitted to the Planning and
Zoning Administrator for approval. The request must clearly specify the change(s) and
provide an explanation or justification for the change(s). If the change causes
substantial relocation of improvements or waste management system, notice of the
change shall be given to affected persons and a hearing will be scheduled.
OCCUPANCY CERTIFICATE REQUIRED: Prior to use of the expanded facilities of an
existing CAFO or occupation of a new CAFO by animals, an Occupancy Certificate is
required.
+

""< "

A. After approval of the siting permit, but prior to commencing construction of
improvements, the permit owner shall notify the Administrator of the commencement of
the construction. Additionally, if construction of a liquid waste storage lagoon
: commences after the initial commencement of construction notice, the permit owner
shall provide the Administrator with separate notice of the lagoon construction
..
commencement.
8. Inspection of the cons;iruction progress of the facilities authorized by the permit shall
occur at regular intervals or at the request of the permit owner. The Building Inspector
or the Administratiipr, as appropriate under the circumstances, shall perform the
inspections.
C. The Building Inspector or the Administrator shall have the authority to issue and post on
the premises of the CAFO a "STOP WORK" order if an inspection reveals a material
violation of the terms of the pemit. All work must STOP after posting the order. The
permit owner may appeal such an order to the Commission and the Board, as
necessary, in accordance with the provisions of the Gooding County Zoning Ordinance.
D. Before issuance of a certificate of occupancy, the CAFO must provide a copy of a water
permit or license approved by the State of ldaho Depament of Water Resources.

I

E. Before issuance of acertificate of occupancy, a dairy CAFO shall have a compliance
certificate issued from the ldaho Department of Agriculture, all other CAFO sites shall
have a compliance certification from the appropriaie ldaho Slate agency.
F. After completion of the construction of the facilities authorized by the permit, or any
approved change requests or non-compliance corrections, the Administrator shall issue
an occupancy certiiicate to the permit owner. The certificate shail certify that all faciiities
have been inspecred and conform io.jhe terns of the permit, with approved changes,
and the permit owner is iuily authorised to occupy and operate the CAFO facilities, in
a c c ~ d a n c ei ~ i t hthe terms of the approved CAFO siting permit.

G. If the Adrninistrator denies issuance of an occupancy certificate, such denial may b e
h
appealed to the Commission and the Board, as necsssary, in accordance 1 ~ 1 tihe
provisions oi the Gooaing County Zoning Cirainancii;
,,

.\I.

SPE3ATING CXITEXIP.: A CAFCJ must operste t ~ i i h l nthe parameiers conrained in i h e
zpproved siting pemit and in accordancs wirh the cnteria for approvai ser ionh in Arric:e
',!/I. C;iieria for approval of this oroinance, sxcepr i ~ h e r ethose-cnteria for approval mav
?ave been vaned pursuanr:~ihe oroczoure set iorrh in Aniae !/Ill. '!arrsnce. - r perraln to.
;erbac!<s :,vnicn csnilicr-:~iththe se?bac:<sin e5ec: arihe iime a. i3,:F.T siring :en??li ~NaS.
;nproved-

A. NUTRIENT MANAGEMENT PROGPA'MS: A. CAFO shall continue to be in compliance
with nutrient management program requirements established by stst€ and federal
agencies.

5. \NASTE STORAGE, APPLICATION and/or COMPOSTING: A site for composting solid
waste from a CAFO must provide the r e q u i r ~ darea and conditions for ail weaiher
composting as well as limit the environmental risk associated with odor, noise, dust,
leaching and surface water runoff. Site planning invoIv.e,s @ding an acceptable location,
l ~ i i h i nrequired setbacks, adapting the composting method to the site, providing
sufficient land area (allow for future expansion) and implementing surface water runoh.
and pollution control measures as needed. The materials being composted and system
managemeni will also impact these environmental concerns. Solid waste shall be
removed from storage areas at least annually.
1. Waste storage andlor cornposting must be in compliance with state and local
..
regulations pertainingio surface water, ground waterand odors.
2: ~omme:cial cornposting or storage of solid waste for longer than one (1) year ;,
requires a Special Use Permit pursuant to the provisions of the Gooding County.
Zoning Ordinance.
3. Distribution or application of wsste from a CAFO:
a. Liquid waste shall not be applied on snow, ice or frozen soil. This is for lands
that are under direct control on the CAFO facility.
b. Liquid or solid waste applied to tiilable ground must be incorporared within 96
hours with the exception of application on irrigated growing or established crops
or.on frozen ground.
c. Riinoff from application of waste or unincorporated waste resulting in pooling of
waste in a field shall be removed within two weeks. The time period may be
extend upon approvai of the administrator and ihe appropriate state agency.
d. During time period from May 15 through September 15, liquid land application
shall contain no more than .25% solids.
e. There wiil not btiany application on public rights-of-way.
DISCONTINUED CAFOs: In addiiion to fulfilling the requirements of Aoicie Ill. Existing
CAFOs, Section E above, the owner of a C A M ceasing or suspending operations shall
remove ail solid and liquid waste from the CAFO property within 180 days of ceasing or
suspending operaiions.

..

X11.

A. Land application and incorporation of the waste into the irrigated, tillable acreage of t h e
CAFO propefly in compliancz l ~ i t hthe GAFO's approved Nuirient Management Plan
and other requiremenrs of law or rule snall be considered !o be removal of the wasie.

8. 'Naste nor removed wiihin said amount o i 180 days shall be consideredto be a
nuisance and mav be abaied by Gaoaina County in accordance with provisions of Idaho
er sea., and the cos: thereoi asseszed againsr the p r o p e q and addea io
-Code 52-2G1,
:he it;xe: and cerriiiea by rhe coun# c!em and ihe tax assessor.
1

:

.-iFcEa,,i .Any applicanr or zffeced person zogne~~ed
by a decision of the Csmmission wn0
in pe:son or in t,vriiino before [he Csrnmission mav zopeai the decision o i i h e
,anneared
.
i-mmission ro i h e Zoara. ;ippeais snali begoverned and processes in acczraancel.viih'
:he. arovisions ni'the ~3-ooaing~CsunrvZoninaCrainanc-:

XiV.

VIOL~TI'GNSAND ENFORCEMENT.
A. The following acts are uniawful:
1. Failure to comply with the requirements of this ordinance.
2. Knowingly making a false statement, representation, or certification in any
application, report, document, or record developed, maintained, or submitted
pursuant to this ordinance or rule of any State of ldaho agency having jurisdiciion o i
a CAFG.

B. A violation oiihe provisions oiihe requirements of this..ord.jnance,

rule of any Siate of
ldaho agency having jurisdiciion of a CAFO, or valid siting permit issued by Gooding
Counry shall constitute a misdemeanor and be punishabie by up to six (6) months in jail
and up to a One Thousand Dollar ($1000.00) fine, or both. Each day a violation
'continues shall be considered a separate offense.

C. The Board! following notice and hearing in accordance with the provisi0.n~of-Chapter
\
52, Tide 67, Idaho Code, may revoke a siting permit:
1. For a maten'al violation of any criteria for approval or continued operation of the .'
CAFO;
2. If an approval was obtained by misrepresentation or failure to disclose all relevant
.
facts; or
3. If approval for adequate water rights cannot be obtained from the ldaho Department
of Water Resources.

D. in order to carry out the intent and purpose of this ordinance, any authorized
representative o i Gooding County, selected by the Board of County Commissioners of
Cooding County, or agency authorized to review alleged violations in order to allow the
county to enforce this ordinance is hereby authorized to do any of the following within
their jurisdiction:
1. Cany out any activities necessary tb insure compliance of this ordinance to protect
the health, safety and welfare of the residents of Gooding County.
2. If an inspection report including a violation has been issued, a copy shall be
delivered to the Planning and Zoning Administrator of Gooding County, ISDA and
the CAFO operator and filed in the siting permit file;
3. Animal unit numbers will be randomly assessed annually utilizing current ldaho
Department of Agriculture production records with owner/operator veriiication of
animal unit numbers on the CAFO (aquacuiture is exempt from this requirement). If
the ownerloperator iails to provide verifiable numbers, the Administrator wili
estimate using average indusrry replacement numbers. Any CAFO found to be in
\iiolation of permitted animal units wiii be given iouneen (14) working days from the
nate o i receipt of notice by the Administrator to remove the excess animals. Failure
to remove may iesult in civil eniorcemenr.ac:ion by the county whictl may inc!ude a
fine up to 31 00.00 per day per animal tunii over the permitted number.
and
d. i h e Adminisirator or his designee is auihorized to enrer and inspec: any
have a c c ~ s sto or copy any CAFO animal or produciion records deemed neCESSaiv
io ensure compliance wiih the provisions of this ordinance. All iecoras copied o r
obtained by :he Adminisrraror or his aesjonee as a, result ofan inspecrion pursuanr
:o this paragrzph cnail beconsiaerea exemprfromaisc!osureunder Idaho Code
Sec:ion 11-301, er.sea., ilniess o i h e w ~ s eoeemed to "
beouhlic
rzcoras.no1exempr
,,'iorn flisdosureourzuanr :o iaaho 2aoe Seaions 9-.;I
hrougn G-366, 3r xher
3rovisions oi icino iaw. .in? inspec:ion- reoorr: .~erermtnariono i c3mpiiance-or-~on&

.

compiiance or other record created by the Administraior or his designees as a result
of an inspection conducted pursu+nr, to this section shall not be exempt from
disclosure U ~ ~ Eotheiwise
SS
exempt from disclosure under ldaho Code Sections 9301 through 9-346, or other provision of ldaho law.

E. Whenever the Administrator validates a CAFO ordinance violation, a record thereof l~ill
be placzd in the ownerloperaior's file with the county Administraior.
F. In the event any affected person alleges that the CAFO noJonger meets the
.
requirements set forth herein and inthe occupancy cel.iifiaate, the affected person may
initiate a contested case before the Board as governed by Chapter 52, Title 67, ldaho
Code, the Administrative Procedure Act. The Board shall conduct a hearing in
accordance l ~ i i hthe provisions of Chapter 52, Title 67, ldaho Code. Following the
hearing, the Board may:
1. Find in favor of the CAFO; or,
2. Find in favor of the complainant, and
3. Revoke the occlipan€'y certificate;
..
4. Suspend ihe occupancy certificate for a definite period;
'
5. Modij the occupancy certiifcate; or, :
6. Provide canditions upon ihe occupancy certificate.
:

.%

G. Further, the Board may a t any time take immediate action to protect the public in
accordance with the process set forth in Idaho's Administrative Procedure Ad,
specificaily Idaho Code 6 67-5247.
This ordinance shall be in full force and effec? upon publication following passage and approval.
Reguiarly passed and approved by the Board of County Commissioners af Goading Counv, Idaho,
on this /d jL4
day of ..Tr,u.t
,2007.
.
.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQ IN AND FOR THE COUNTY OF GOODING

IDAHO DAIRY ASSOCIATION, INC., an
Idaho non-profit corporation; THE IDAHO
CATTLE ASSOCIATION, INC., an Idaho
Non-profit corporation,
Plaintiffs,

GOODING COUNTY, a body politic and
Corporate of the State of Idaho,

j
1"

CASE NO. C V - ~ O O ~ - O 1O O O ~ ~

Defendant.

JUDGMENT ON SUMMARY JUDGMENT
I.R.C.P. %(a)

This document is intended to fulfill the requirement of I.R.C.P. 58(a) that every Judgment
shall be set forth as a separate document.

ORIENTATION
Counsel:

Debora K. Kristensen and J. Will Varin, GIVENS PURSLEY, LLP, Boise, Idaho
for the Plaintiffs, Idaho Dairy Association, Inc., and Idaho Cattle Association, Inc.
John L. Horgan, Deputy Prosecuting Attorney for the County, Gooding County.

Court:

Barry Wood, District Judge, presiding.

-,
,-

BRIEF FACTUAL BACKGROUND

This lawsuit was filed November 29, 2008, by the Idaho Dairy Association, Inc. and the
I

Idaho Cattle Association, Inc. (hereinafter "the Plaintiffs") petitioning this Court for declaratory
judgment regarding the validity and constitutionality of the provisions of Gooding County CAFO
Ordinance No. 90 (hereinafter "Ordinance #90"). Ordinance #90 was promulgated on or about
June 12,2007, by Gooding County through its Board of County Commissioners (BOCC).

111.
BRIEF PROCEDURAL HISTORY

On October 9, 2007, the Plaintiffs filed their Complaint. On November 16, 2007,
Gooding County (hereinafter "the County") filed a motion pursuant to I.R.C.P. 12(b)(2), 12(b)(4)
and 4(i)(2) to dismiss the action. Following, Plaintiffs filed an Amended Complaint for
Declaratory and Injunctive Relief on November 29, 2007. The County filed its Answer and
Statement of Affirmative Defenses on December 17,2007.
On July 18, 2008, the Plaintiffs filed a Motion for Summary Judgment and lodged a
Memorandum of Law in Support of Plaintiffs' Motion for Summary Judgment. With the motion
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and memorandum, the Plaintiffs filed affidavits of Anthony Brand, Mathew Thompson, Gregory
Ledbetter, Marv Patten, and Debora Kristensen in support of Plaintiffs' Motion for Summary
Judgment. On August 15, 2008, the County filed a Brief in Opposition to Plaintiffs Motion for
Summary Judgment. With the brief, the County filed the affidavits of John Horgan and Paul
Kroeger in opposition to the Plaintiffs' Motion for Summary Judgment. Additionally, on August
-\

Y-r

15, 2008, the County filed a Motion to Strike Affidavits. On August 16, 2008, the County

further filed the Affidavit of Tom Faulkner in opposition to the Plaintiffs' Motion for Summary
Judgment.
On August 26, 2008, the Plaintiffs lodged their Reply to Defendant's Opposition to
Plaintiffs' Motion for Summary judgment and filed the Second Affidavit of Debora Kristensen
in Support of Plaintiffs' Motion for Summary Judgment. Additionally, on August 26, 2008, the
Plaintiffs' filed their Response to Motion to Strike Affidavits.
On September 2, 2008, a hearing was held on both the Plaintiffs' Motion for Summary
Judgment and the County's Motion to Strike Affidavits. Oral arguments on the Plaintiffs' Motion
for Summary Judgment and the County's Motion to Strike Affidavits were heard on September

..
2, 2008. At the conclusion of the hearing no party requested additional briefing and the Court
requested none. The Court deemed this matter hlly submitted for decision on the next business
day, or September 3,2008.
i

The Plaintiffs' briefing and oral argument on behalf of their Motion for Summary
Judgment set forth the following issues: (1) Whether the State of Idaho has impliedly preempted
the regulation of animaI waste management systems in Idaho thereby rendering sections of
Ordinance #90 invalid; (2) Whether Section VII.D.1 of Ordinance #90 violates the Dormant
Commerce Clause of Article I, Section 8, Clause 3 of the United States Constitution; (3)
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Whether Ordinance #90 violates CAFO owners' and operators' Substantive Due Process Rights;
and (4) Whether Plaintiffs are entitled to reasonable attorneys' fees and costs in this action.
Additionally, the County added the following issue: Whether this Court should strike portions of
the affidavits which the Plaintiffs have submitted.
On October 28, 2008, this Court entered Orders on Plaintiffs' Motion for Summary

-.\

.Ci

Judgment and Defendant's Motion to Strike Affidavits.

VIII.

JUDGMENT
For the reasons set forthi in this Court's Orders on Plaintiffs' Motion for Summary
Judgment and Defendant's Motion to Strike Affidavits, the following judgment is entered:
1.

The Plaintiffs' Motion for Summary Judgment is denied.

2.

Summary Judgment is granted for the County on each of the Plaintiffs' claims for the
following reasons: (a) none of the provisions of Ordinance #90 that the Plaintiffs have
challenged go beyond the scope of the "siting" power given in the Local Land Use
Planning Act; (b) none of the provisions of Ordinance #90that the P1ain;iffs challenged
are fully preempted by State laws relating to Nutrient Management Plans; (c) Section
VII(D)(l) of Ordinance #90 does not contain any unlawful restraint on interstate
commerce; and (d) the sections of ~rdinancg#90 cited by the Plaintiffs are not arbitrary
and without a rational basis.

3.

The County's Motion to Strike is denied.

4.

Entry of Judgment shall not be delayed for the taxing of Costs. I.R.C.P. 58(a).
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IT IS SO ORDERED.
Dated:

I/

I

ku6,

o u e ~

Signed:
Barry Wood, ~ i s t h cJudge
t
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NOTICE OF ORDERS OR JUDGMENTS
Certificate of Service Rule 77(d)

Deputy Clerk of Gooding County do hereby certify th on the
2008, I filed the above document, and further on th&day
of
to be delivered a true and correct cosy of the within and
listed below:
.,
r_

Counsel:

DATED
CLERK OF THE DISTRICT COURT

BY:

mKk

Deputy Cle

NOTICE OF ORDER

KENNETH R. McCLURE (ISB #2616)
DEBORA K. KRISTENSEN (ISB #5337)
J. WILL VARIN (ISB #6981)
GIVENS PURSLEY LLP
601 West Bannock Street
L=; P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

<
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SW,ml+mwimoIARraiDC*:

C ) Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
IDAHO DAIRYMEN'S ASSOCIATION,
INC., an Idaho non-profit corporation; THE
IDAHO CATTLE ASSOCIATION, INC., an
Idaho non-profit corporation,
Plaintiffs,

,

:
;
:

CASE NO. CV-2007-651
NOTICE OF APPEAL

II

I

VS.

GOODING COUNTY, a body politic and
corporate of the State of Idaho,

I
I

I

Defendant.
TO:

DEFENDANT GOODING COUNTY AND ITS ATTORNEYS OF RECORD, AND
THE CLERK OF THE ABOVE-ENTITLED COURT:

NOTICE IS HEREBY GIVEN THAT:

1.

The above named PlaintiffsIAppellants Idaho Dairymen's Association, Inc. and

The Idaho Cattle Association, Inc. (collectively "Appellants"), appeal against the above-named
DefenddRespondent Gooding County ("Respondent") to the Idaho Supreme Court from the
Judgment on Summary Judgment entered herein on the 6th day of November 2008, by the
Honorable R. Bany Wood.

2.

Appellants have a right to appeal to the Idaho Supreme Court, and the order from

which this appeal is taken is appealable pursuant to Idaho Appellate Rule 11(a)(3).

3.

No portion of the record has been sealed.

4.

Appellants request the preparation of the entire reporter's standard transcript as
%
.

defined in Idaho Appellate Rule 25(c), supplemented by the following:
a.

'-

Transcript of the summary judgment hearing held September 2, 2008

(reported by Linda Ledbetter).
5.

Appellants request the following documents to be included in the Clerk's record

in addition to those automatically included under Rule 28 of the Idalio ~ ~ ~ k l lRules
a t e (they are
I

listed in chronological order as they appear on the Court's docket):
07/18/2008

Plaintiffs' Motion for Summary Judgment

07/18/2008

Memorandum of Law in Support of Plaintiffs' Motion for
Summary Judgment

07/18/2008

Affidavit of Anthony Brand in Support of Plaintiffs' Motion for
Summary Judgment ,

07/18/2008

Affidavit of Matthew W. Thompson in Support of Plaintiffs'
Motion for Summary Judgment

07/18/2008

Affidavit of Gregory A. Ledbetter, D.V.M., M.P.V.M. in Support
of Plaintiffs' Motion for Summary Judgment

07/18/2008

Affidavit of Marv Patten in Support of Plaintiffs' Motion for
Summary ~udgment5

07/18/2008

Affidavit of Debora K. Kristensen in Support of Plaintiffs' Motion
for Summary Judgment

07/18/2008

Idaho Dairymen's Association and Idaho Cattle Association's
Element Sheet in Support of Summary Judgment

08/15/2008

Brief in Opposition to Plaintiffs' Motion for Summary Judgment

08/15/2008

Affidavit of John L. Horgan in Opposition to Plaintiffs' Motion for
Summary Judgment

08/15/2008

Affidavit of Paul L. Kroeger in Opposition to Plaintiffs' Motion
for Summary Judgment

08/15/2008

Affidavit of Tom Faulkner in Opposition to Plaintiffs' Motion for
Summary Judgment
.,
"
Defendant's Responsive Element Sheet - Opposing Facts

-(-.

0811512008

6.

08/27/2008

Plaintiffs' Reply to Defendant's Opposition to Plaintiffs' Motion
for Summary Judgment

08/26/2008

Second Affidavit of Debora K. Kristensen in Support of Plaintiffs'
Motion for Summary Judgment

10/28/2008

Orders on Plaintiffs' Motion for Summary Judgment and
Defendant's Motion to Strike Affidavits

11/06/2008

Judgment on Summary Judgment

A preliminary statement of the issues on appeal, subject to modification and

development as appropriate, is:
a.

Whether the District Court erred in granting summary judgment to the

Respondent.

-.

b.

Whether the District Court erred in holding as a matter of law that the state

of Idaho has not impliedly preempted the regulation of animal waste management systems in
Idaho so as to render sections of Gooding County CAFO Ordinance No. 90 ("Ordinance")
invalid.
c.

Whether the District Court erred in holding as a matter of law that

Section VII.D.1 of the Ordinance does not violate the Dormant Commerce Clause of Article I,
Section 8, Clause 3, of the United States Constitution.
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d.

Whether the District Court erred in holding as a matter of law that the

provisions of Sections VILD. and VII.D.1. of the Ordinance do not violate CAFO owners' and
operators' substantive due process right under the United States and Idaho Constitutions.
e.

Whether the District Court erred in holding as a matter of law that

Appellants are not entitled to attorneys' fees and costs incurred in pursPia"g this action.

7.

I certify:
a.

That a copy of this Notice of Appeal has been served on the reporter

(Linda Ledbetter);
b.

That the clerk of the District Court will be paid the estimated fee for
I

preparation of the reporter's transcript upon notification of the amount;
c.

That the estimated fee for preparation of the clerk's record has been paid;

d.

That the appellate filing fee has been paid; and

e.

That service has been made upon all parties required to be served pursuant

to Idaho Appellate Rule 20.
DATED this 9" day of December 2008.

GIVENS PURSLEY LLP
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on the 9'h day of December 2008, a true and correct copy of the
foregoing was served upon the following individual(s) by the means indicated:
Calvin H. Campbell
John L. Horgan
Gooding County Prosecuting Attorney's Office
624 Main Street
P.O. Box 86
Gooding, ID 83330
Lawrence G. Wasden
Attorney General, State of Idaho
700 West State Street
P.O. Box 83720
Boise, ID 83720-0010
I
Linda Ledbetter
Court Reporter
Gooding County Courthouse
624 Main Street
P.O. Box 27
Gooding, ID 83330
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m.mail, postage prepaid
.

IZ] express mail
[Zl hand delivery ,
IZ] facsimile

.a

M.s.mail, postage prepaid

IZ] express mail
IZ] hand delivery
[Zl facsimile

~ u . smail,
. postage prepaid
express mail

IZ] hand delivery
[Zl facsimile

EXHIBIT LIST
Idaho Dairymen's Association vs Gooding County
Gooding County Case # CV 2007-651
Supreme Court Case #35980-2008

(No Exhibits offered or admitted)

EXHIBIT LIST
:
i
,
\>

In the Supreme Court of the State of Idaho

IDAHO DAIRYMEN'S ASSOCIATION, and
IDAHO CATTLE ASSOCIATION,

)
)

ORDER GRANTING MOTION TO

)
)

Supreme Court Docket No. 35980-2008
Gooding County No. 2007-65 1

Plaintiffs-Appellants,

GOODING COUNTY,
Defendant-Respondent.

A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT
THEREOF was filed by counsel for Respondent on May 14, 2009.

Therefore, good cause

IT HEREBY IS ORDERED that Respondent's MOTIONTO AUGMENT THE RECORD
be, and hereby is, GRANTED and the augmentation record shall include the documents listed
below, file stamped copies of which accompanied this Motion, as EXHIBITS:
1. Ordinance No. 5 1 of Gooding County;
2. Agreement for Establishment of the Middle Snake Regional Water Resource
Commission, dated March 8, 1993; and
3. Resolution No. '2007-07-09

DATED this

2of May 2009.
For the Supreme Court

M?b )CMWB\

Stephen W. Kenyon, Clerk
cc: Counsel of Record

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

.+

IDAHO DAIRYMEN'S ASSOCIATION,
A n d IDAHO CATTLE ASSOCIATION,
Plaintiff/Appellants,

)'
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1
)
)
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1

Supreme Court NO.
CLERK'S CERTIFICATE

)

1

GOODING COUNTY,
Defendant/Respoqdent.

)
)

I,Cynthia R. Eagle-Ervin, Deputy Clerk of the District Court of the Fifth
Judicial District, of the State of Idaho, in and for the County of Gooding, do hereby
certify that the above and foregoing Record in the above entitled cause was compiled
and bound under my direction as, and is a true, full and correct Record of the pleadings
and documents as are automatically required under Rule 28 of the Idaho Appellate
Rules.
I,do further certify that ail exhibits offered or.admitted in the above
entitled cause will be fully lodged with the Clerk of the Supreme Court along with the
Court Reporter's Transcript and the Clerk's Record as required by Rule 3 1 of the Idaho
Appellate Rules.

I N WITNESS WHEREOF, Ihave hereunto' set my hand and affixed the seal of the
said Court t h i q d a y of January, 2009.
Clerk of the District Court
, ..

;
.. '-

,!;1.;
: j..LS, , ,\. ;'

.. . .
"

CLERK'S CERTIFICATE

..

,,

-,

.

2

, . . " a. *.. a 1 .

Dkputy Clerk

:..

.>

.

.

'

:

I N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

***************

*
%\

iDAHO DAIRYMEN'S ASSOCIATION,
A n d IDAHO CATTLE ASSOCIATION,
PlaintiffIAppellants,

.

VS
I
GOODING COUNTY,
DefendantIRespondent.

P

T

)
)
)
) Supreme Court No. 35980-2008
1
CERTIFICATE OF SERVICE
)

1

I,Cynthia Eagie-Ervin, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Gooding, do hereby certify that Ihave
personally served or mailed, by United States mail, one copy of the Clerk's Record and the
Court Reporter's Transcript, and any Exhibits offered or admitted to each of the Attorneys of
Record in this case as follows:

Kenneth McCiure
GIVENS PURSLEY, LLP
P.O. Box 2720
Boise, ID 83701-2720

Calvin Campbell
GOODING COUNTY PROSECUTOR
P.O. Box 86
Gooding, I D 83330

IN WITNESS WHEREOF, Ihave hereunto set my hand and affixed the seal of said
I 2009.
Court this
day of January

